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Abstract

Abstract

In recent years, with the environmental pollution aggravating,
the living environment of residents is increasingly threatened, and
the problems of environmental planning and environmental law’s en-
forcement are concerned by wide public, especially that adminis-
trative licensing about development of the polluting project is often
encountered strong public confrontation, which often results in that
administrative licensing is called off, for example, as typical ca-
ses, the event of development of the Nu River in 2003 and the e-
vent of Beijing Liulitun waste incineration power plant in 2007.
Environmental problems need to be regulated by the government,
because they are related to citizen’ s personal health and the quality
of life and property safety. Though there are many ways about the
government regulation of environmental problems, the government’s
direct control, administrative license, is considered to be one of
the most effective means of regulation in many countries. However,
because of the different understandings of administrative licensing,
administrative licensing in China is often simply understood as “ ad-
ministrative examination and approval” . In practice, the execu-
tive branch regards dogmaticalliy “ Administrative Licensing” as a
static conduct, thus when they decide to examine the application of
the environmental permit issues, they often adopt to permit or to

prohibit the options, to make one or the other judgments.
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EEYP Adstract
Although there is no much difference in the administrative licensing
and the “administrative examination and approval”, it embodies
the meaning of high-power executive in “ administrative examination
and approval,” as well as it can not reflect the course of the gov-
ernment regulation of the administrative licensing by a simple “ yes”
or “no”. Administrative licensing should not be a static, to agree
or not, it should be a process including restrictions, review, su-
pervise, and many other sectors of the approval process. Moreo-
ver, based on the administrative concept of a modern Service Ad-
ministration, the government should serve as not only a judge in
disputes on interests but also a coordinator of interests, so it should
also be reflected in the administrative licensing process such as ad-
ministrative guidance, flexible enforcement and public participa-
tion. Therefore, the theory of the administrative process on the en-
vironmental administrative license, which has a wide range of pub-
lic participation among the balancing of interests, should be con-
sidered to be able to avoid and resolve a large number of mass pro-
tests.

Although there is no uniform definition of the administrative
process theory in the academic community, most scholars believe
that the administrative action is not an isolated static behavior, but
a dynamic process. Thus, based on the requirements of the con-
cept of modern administrative law, in this dynamic administrative
process, it should be reflected that the administrative body and ad-
ministrative counterpart interaction, as well as information disclo-

sure and public participation component. However only the hearing
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process involves public participation and interests of measuring a-
mong the series of process such as the application, acceptance,
hearings, and supervision in our administrative licensing system,
though it is still difficult to embody substantive justice because the
hearing often is formalized in practice, because there is only the
principle but no the specific provisions of the operational means of
“public participation” in the laws such as “Environmental Impact

¥

Assessment Law 7 and “ Administrative Licensing Law” and other
relevant laws involving the vital interests of the public. All these
make the topics to be necessary and importance.

The article has a framework of a introduction and 6 chapters of
the main content. The introduction gives the major problems con-
sciousness of the subject and the origin of the topics and the related
researches and papers at home and abroad and the simple summary
of the whole picture.

Chapter 1 is an overview of environmental administrative licen-
sing system, pointing out the characteristics of the environmental
administrative license such as public welfare, scientific and tech-
nological relevance, “decision-making in the unknown” , a limit-
ed number, public participation and so on. It discusses the legiti-
macy of the environmental administrative licensing, as well as the
current problems of the administrative licensing in our country,
which provides a premise for the paper next in-depth study.

Chapter 2, “Environmental standards on Administrative Li-

censing” , as the basis of environmental license is studied from a

legal perspective. Over years, environmental standards has been
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grasping by the science and technology academics, and rarely been
studied by legal scholars. However, The environmental standards
which can not be purely scientific and technological arrangements
should be examined through democratic channels, broad participa-
tion, and a comprehensive consideration before the last conclu-
sion. Therefore, the study of the environmental standards, in
terms of the subject or the procedures of the environmental stand-
ards formulated and the promulgation of the entry into force is in-
separable from the normative value as a system and also inseparable
from the perspective of law-based view. The course of setting envi-
ronmental standards of foreign countries is studied so as to make
some rational design on our environmental standards, which will
provide a reference for the substantive departments.

Chapter 3 discusses the procedure of environmental administra-
tive licensing by selecting the administrative license of the environ-
mental impact assessment as the research object. The reason to
chose the EIA permit is mainly because by the large-scale invest-
ment in pollution-related projects and factories almost requires EIA
and the permission for such projects often leads to group conflicts.
Because of the character of conflict of interest in environmental
problems, the process of a wide range of public participation must
be included in the procedures of EIA or the process of administra-
tive permit of EIA. But the current institutional arrangements about
the public participation in the EIA process is only a formality, it is
led by the developers, such as the selection of representatives from

the public, and even the experts, as well as the host of the public
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hearing, and because of the developers’ motives of pursuit of devel-
opment efficiency and avoiding some problems of contradiction,
public participation will be simplified by selecting the experts who
support the developers and irrelevant representatives from the pub-
lic, and thus, the contradictions part is pushed to the process of
the government’ s administrative license.

If there is absence of effective mechanisms for public participa-
tion in the process of the administrative license for EIA, it will trig-
ger mass protests after the project approved, which leads to under-
mining the government’ s prestige.

In order to avoid group of social contradictions caused by envi-
ronmental problems and to enhance rational decision-making the
Government’ s role should be converted from the decision-maker on
the interests into the coordinator, which should be the feasible
method. Therefore, in the EIA process, the government recon-
ciles developer and residents around polluting project to sign an a-
greement on environmental protection and “environmental compen-
sation” by administrative guidance in order to eliminate the unfair
phenomena of the polluting enterprises to local residents “no eggs,
only excrement” , it would be thought as a problem-solving path.
According to “the theory of public burden of equality” , there is no
. special obligation for the residents to burden environmental pollution
for the public interest, therefore, the residents should receive ap-
propriate compensation because of the environment damage caused
by public interest.

Chapter 4, “On the Supervision of Environmental Administrative
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Licensing” , mainly discusses the issues of environmental administra-
tive organs to supervise and inspect enterprise, especially the admin-
istrative investigation, as well as the negotiated administrative penalty
is studied as a relatively new way of worthy of thinking. In addition,
this chapter also discusses the issue of the evaluation system of admin-

“

istrative environment licensing. Although the “ Adminisirative Licen-
sing Law ” points out that all administrative permission should be eval-
uated by the competent authorities termly, however, the system of e-
valuation has not yet been established in China until now, and no
practices of the evaluation in the administrative environment license
field either, all these discussions are to attract valuable opinions and
to establish the system of administration evaluation as soon as possible.
Chapter 5 discusses the relief about the environmental adminis-
trative licensing, especially the relief of the stakeholders, pointing
out who has the right to apply for revocation of permits and other is-
sues after the development projects being permited. The chapter al-
so discusses the environmental litigation for public interest, which
is of cutting-edge research. At the same time, the considerations
of public opinion in the trial are discussed from the perspective of
academic research from the authors’ personal point of view.
Chapter 6 is about the problem prospect of the environmental
administrative licensing system, enumerating a number of questions
which have not yet been resolved or touched in the article which

need further study in future.
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