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Abstract

Abstract

In civil law countries, there has long been argument about ad-
ministrative contract, private law circles unanimously hold a negative
attitude towards administrative contract, while administrative law cir-
cles split on this issue, and therefore, the research on the theory of
administrative contract is called “a puzzle of the last century”; at the
mean time, the emergence of administrative contract became a prob-
lem to judicial practice, such as whether common court or administra-
tive court has the jurisdiction over the litigation of this kind, whether
civil judicial organ or administrative judicial organ does in a country
without administrative court system, whether civil procedure or ad-
ministrative procedure should apply and whether civil law or adminis-
trative law should be applicable, all of which is confusing in practice.

According to some introduction of books on administrative law,
the conception of administrative contract is opposite to that in civil
law countries and private contract. In recent decades, especially after
world — war two, whether in Germany, France and Japan, adminis-
trative law circles in these civil law countries gradually confirm the
trend of this conception, and hope to put it in practice. In Germany,
Austria and Swiss (which were under its influence), France (which
developed case law theory long ago) and Portugal, Spain and Italy
(which were under its influence), saw somewhat the phenomena of
legalization, along with the development of research on administrative

contract theory.
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Although administrative circles in China split on the basic theory

of administrative contract, this conception exists, and the research on
it is thriving. At present, the establishment of administrative proce-
dure is listed in National People’s Congress legislative plan, with sev-
eral scholars on administrative law leading the drafting of expert’s
proposal manuscript of administrative procedure respectively, which
contains provisions about administrative contract.

From the perspective of traditional civil law theory, the original
meaning of contract has nothing to do with public law, because it is
impossible for basic concepts like equal status of parties, consensus of
both parties and freedom of contract to appear in the domain of admin-
istrative law. Relationship between administrative subject and admin-
istrative counterpart is about dominance of power; administration ac-
cording to law is one of the basic principles for administrative law,
and administrative act emphasizes on its unilateral nature and coer-
civeness, without foundation of equality, freedom and consensus.
Thus, whether the conception of “administrative contract” can be es-
tablished is doubtful among some scholars in civil law countries.

Perhaps due to the cautiousness about the interdisciplinary prob-
lem or belief that the answer to this question is obvious and needs no
exploration, scholars on civil law in Chinese mainland seldom touched
upon this problem. Comparatively, the research in mainland not only
lags far behind civil law countries like France, Germany and Japan
etc, but behind Taiwan as well; not only the theory is not in—depth
enough, but also lags behind practice.

When discussing administrative contract, mainland scholars usu-
ally consider this theoretical problem as a priori assumptions that

need not deliberating and specific reasoning, or only demonstrate that
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administrative contract is of fundamental difference from civil contract

in order to prove incidentally and indirectly that the conception of ad-
ministrative canvbe established. Some scholars tried to start from bas-
ic theory of civil law about contract, and then analyzed the possibility
that contract exists in the domain of public law, for example, the e-
quality between the status of two parties, the possibility for unequal
parties to reach consensus, the relationship between freedom of con-
tract and administration according to law, and the privilege of admin-
istrative subject to perform the administrative contract, etc, and ar-
gued that unequal parties can reach consensus, and freedom of con-
tract and administration according to law is compatible, which consti-
tutes the fundamental theory of administrative contract system.

The essence of contract is consensus, which is the result of both
parties agreeing to each other. Each party should consult with one an-
other on the basis of equality and voluntary, reaching an agreement.
If without equality and voluntary, there is no authentic consensus.
The viewpoint that unequal parties can reach consensus is wrong, for
the equal status is the prerequisite and bases to form an agreement,
which does not change as a result of the emergence of benefits admin-
istration and the surge of democratic ideals.

Contract is the tool for private law autonomy, which reflects the
arbitrariness of private law mostly. Private law autonomy is a funda-
mental principle of private law, and also a main characteristic to dif-
ferentiate private law from public law. The domain of public law con-
tains no juristic acts, for the acts of administrative organ is the reflec-
tion of the will of law rather than administrative subject’s own “inten-
tion”, and the outcome of the acts results from the direct prescription

of law rather than administrative subject’s pursuits. Therefore, ad-
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ministrative acts cannot be the production of party autonomy. Since

“juristic acts” cannot exist in public law, then, contract—as a sub—
conception, cannot exist in public law without doubt.

There is no much relation between freedom of contract and ad-
ministration according to law, both of which play different roles in
their respective domain and thus incompatible. According to adminis-
trative private law or private economic administrative theory, though,
administrative subject can achieve administrative goal by private law
means. From this perspective, freedom of contracts and administra-
tion according to law have overlaps and do not contradict with each
other. If many positive law have regulated the power of government
making contracts in the domain of public law, then, as long as admin-
istrative subject performs according to the law, the principle of ad-
ministration according to law has been reflected, and the freedom of
contracts is included in private law autonomy.

“ Administrative contract” is a fake conception, or a paradox. We
can draw on experience from common law system that the contract
with one party as an administrative subject is called “government con-
tract”. The fundamental theory of government contract should be ad-
ministrative private law theory or private economic administrative
theory. The original intention of France and Germany is not to create
a contract in public law, but to take check and balances against ad-
ministrative organ which adopted contract administrative mode. Based
on the difference of judicial system between China and France and
Germany, we cannot imitate the way they put government contract in
administrative procedure and under jurisdiction of administrative
court. We should add a chapter “government contract” in contract

law considering its civil nature, and make clear regulations on the



Abstract .

particularity of the concluding and performing of government con-
tract.

* Government contract system in China is at its ascendant, With
the increasingly in — depth opening up, flexible administrative ways
play more and more important role in developing harmonious society.
It is an universal trend for governments to change their functions and
administrate in a rational and democratic manner. Government con-
tract, as an important method in modern administration, increasingly
gets attention. Many scholars in law circles have done extensive re-
search on government contract; however, opinions and practices are
widely divided. As a result, judicial practice is very confusing and in-
creases social cost. If legislation continues be undecided and we imi-
tate France and Germany without taking our national conditions into
account, the situation will be worse. I propose that lawmaker should
pay more attention to this issue, and complete our legislation of con-

tract as soon as possible, so that we can bring the chaos into an end.

Key words: administrative contract; consensus;

administration according to law; juristic acts
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