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The practice of international exchange has long being pursued by the EU— China Projects on the

Protection of Intellectual Property Rights. Bringing experts in contact facilitates the exchange of
views and ideas, results on deeper understanding of intellectual property laws and of intellectual
property right protection, fosters the formulation of common conclusions. The level of expertise
acquired through the exchanges establishes a stronger confidence to deal with more complex cases
of intellectual property protection.

International cooperation exchanges involve institutions, including enforcement authorities,
judges, and academia. The publication of the present work marks one additional step, by making
available to a larger public of IP specialists and students selected results of the international
collaboration.

The authors havé performed a reasoned selection of intellectual property cases of high relevance
in the Chinese and European jurisdictions. Each of the Court cases is drafted and commented to
an extent the authors deemed necessary to make the case itself, and the related jurisprudence,
accessible by international readers. Tailored to different readers, the English and the Chinese
versions of a same case are not literal translations but differ in content.

The EU — China Project on the Protection of Intellectual Property Rights (IPR2)
acknowledges the dedication of all authors to the completion of this publication, and express its
gratitude for the authors’ guidance and advices throughout the drafting process. An additional
word of gratitude is addressed to the faculties of t}}e Tongji University Law School, who made
possible the actual publishing of the work.

The two volumes of this publication have been produced with the financial assistance from the
EU—China Project on the Protection of Intellectual Property Rights (IPR2). The work results
from a long standing collaboration of international leading experts and institutions.

The authors take responsibility for the content and opinions presented in the two volumes of
this publication. The views expressed herein can in no way be taken to reflect the views of the
European Union, nor other authorities party to the EU — China Project on the Protection of
Intellectual Property Rights (IPR2).

The reproduction of selected parts of the books is authorised for non commercial purposes. The
authorization does not extend to those elements of the books for which sources different than the

authors are cited.
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Introduction
The Role and Application of IPR Case Law in EU
and China

To ensure the free movement of products in the European market at utmost, EU shall
continue to make effort to harmonize the different national laws on Intellectual Property,
Competition Laws with the relevant EU Treaty, EU Regulations and Directives, so as to
eliminate the hindrance of free movement of products arising from different national laws
on the intellectual property.

The relevant Court decisions made by EC] have played a decisive role in promoting the
development of EU IPR legal system. According to the stipulations in EU Treaties , ECJ enjoys
the right to interpret and apply EU laws (incl. Treaties and Regulations). The national Court of
the member state can send a plea to ECJ to interpret the laws whenever there is confusion on the
understanding or application of EU laws, and then make its own decision based on the
interpretation of ECJ. The ECJ has made great contribution to the legal framework of IP laws and
specific IPR system through a series of decisions on the issues related to EU Treaty. For example,
through the decision on Philip Collins Case, which is based on the interpretation of Article 7 of EC
Treaty , the ECJ decided on 20 October 1993 that it is prohibited to discriminate the works originated
from other member state on basis of nationality, and clarified that this non-discrimination clause was
not about differences between national laws, but to ensure that in any EU country, citizens and
foreigners from other EU countries were treated equally. Since then, the ECJ has established the rule
of “non-discrimination” applicable to copyright, e. g. the Puccini Case in 2002.

Through practicing of case law, the “Industrial and Commercial Right” set forth in
Article 30 of EC Treaty as one of exemption measures to limit or prohibit the free
movement of products, apart from its original application to patent right, patent design,
trademark and prohibiting unfair competition, has now been extended to copyright and its
neighboring rights; through the practicing of case law, the ECJ has also established the
rule of “the existence of a right and its enforcement”, to solve the contradiction arising
from the free movement of products in EU market with the different national IP laws and
policies. In this context, the granting of IPR and its procedure are in accordance with the
national laws, but as long as it concerns the enforcement of IPR, the EU laws shall prevail
and the national laws shall not become a hindrance to free movement of products. With the
case law practice, the ECJ has established rule of “Specific Subject-matter in IPR” and its
specific judgment criteria for identifying those arbitrary discrimination or disguised
limitation measures against free movement of products in the course of IPR

enforcement. Through the case law practice, the ECJ has further established “Right
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Exhaustion” rule within the European common market and confirm the legality of parallel
import of copyright, trademark and patent within EU.

The decisions made by the ECJ have not only influence the consequence of the IP
disputes in member states by the interpretation of relevant EU laws, but also promoted
the promulgation of relevant EU regulations and directives. Indeed, before the
promulgation of most of these EU regulations and directives, the EC] has already
accumulated abundant experience via case law practice and therefore obtained support in
the drafting of relevant EU regulations and directives. For example, the Warner Case is
influential to the “Council Directive 92/100/EEC of 19 November 1992 on rental right and
lending right and on certain rights related to copyright in the field of intellectual property”
. Furthermore, in case a specific EU institution, government of a member state,
organization or individual is not consenting to a directive promulgated by the EU, or the
implementation of the directive is not fully supported by the government, the relevant
party can also submit an application to the EJC for scrutiny. Therefore, the decision made
by the ECJ in this regard has played an important role in harmonizing the national IP laws
with the EU regulations and directives.

In fact, China faces the same challenge of different sources of law as EU. The current
Chinese intellectual property law has a mixed feature due to its transplantation from
German and the U. S. , therefore its legal terms or legal concepts are unstable than ever
before in terms of its connotation and extension. However, as China follows a civil law
tradition rather than a case law tradition, even the cases adjudicated by the People’s
Supreme Court of PRC cannot be treated as precedent cases which fall within the rule of
“stare decisis”, therefore, from a strict definition, China does not have case law. The
Court cannot make a judgment based on precedent decision and thus go beyond the existing
laws. Even though such practice does happen sometimes, like Wang Meng Case, in which
6 authors incl. Wang Meng v. the internet provider VNET for infringement of their
copyright. It is worth to note that there is a limitation of civil law since its inherent
abstract concept is out at elbows to deal with the fast changing society.

To offset the disadvantage of civil law, the People’s Supreme Court of PRC has
promulgated some legal interpretation on relevant legal clauses and on legal application by
the form of judicial interpretation, so as to guide the trial activities of the lower level
Courts. This is especially in the field of intellectual property right. Challenged by growing
new types of legal rights in IP disputes and the new forms of infringement, the People’s
Supreme Court of PRC has promulgated and rectified plenty of judicial interpretation on
1P, including the laws of patent, trademark, copyright, new varieties of plant, integrated
circuit layout design, technical contract, unfair competition, conflict of rights, computer
internet domain, IP crime, case jurisdiction and division of judicial work etc... The
People’s Supreme Court of PRC also clarified many specific issues on legal application

through guidance on case judgment.






