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—WHRE=

Wik A A, AIE WL 1 B AiE Y ( direct expropri-
ation ) OF1 [] 422 iE Ui ( indirect expropriation) , i # 1§
7R 18 [ O E o B T A A B B R B, R
T8 AR 1 [E A E o IE X 5 R BT A AL S B 4R R
W HHERBRMITEIRA MY T HEERYK
@ £ Tippetts, Abbett, McCarthy, Stratton v.
TAMS - AFFA Consulting Engineers of Iran £+ {—
FE K A2 EE (Iran — United States Claims Tribunal ) 5 H ;
R [ B v, — [ A 7 s

@ AL (nationalization ) & 22 % Bl 5 * fiF M " — i 45 K ) #
B, CHMEART R B X 5  EOR R S ik R
S TEBR A R 2 EAEEFEA A, EA LS RE
HEGGA B, 8 = SRR —E T =W A LMk,
MIATEA L — BT ENAA LTI EE. B =, HALOIE GFE
— AR TR, P E R E RO 2 FSEHNELR, SRAeHR,
(EEEZ R ) B E ST ) , b BB K AL 1989 4E AR, 56 281
B EAERE (PAME R R RIS 5305 ) TR i ARAE 1991
AERR, 55 193 ~ 194 BT,

(@ See 2004 US BIT Model, Annex B : Expropriation.
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BRI E ER BRI | 4 it

T HUAT LA R 2 s 3F I, B 0 7 i B AU 2 5 O R
LSBT SR A —— TR XA 4 %% % 24 ( Bilateral Investment Treaty
BIT ) ——J- A 7 44t b R 5[] 2 4F Wi A9 75 5L, @t UL 58 32 b AR Ok i
AR HAL [ S AU ] B A AHRURCR #9450 (any other having similar
effect) @[] 22 b3 43 55 [A] T AF W o8 [E 4 6 A9 15 76 (indirectly through
measures tantamount to expropriation or nationalization ) “ LA #H X4 T E A
fbsk 1k Ui B9 %% R B9 #5 3" ( measures having effect equivalent to
nationalization or expropriation ) , @2 — ¥ WH A 5 B 8] 42 4F Y& " A E 1Y)
BB ALY T RERE 2003 4F 5 H 6 H £ EH—5 3 A i % 5 P € ( Free
Trade Agreement,FTA) %5 3% J5 36 [H 3 5 (U R BH B T A0
3, ©
20 22 70 SEARTRI , FHr =2 B % S A P BT IERRT K RS b SR B
FEEMREISNEATLHEEANM =M. 5+ HE a5l
R AR 20 28 50 AF U 52 BB 2 L 80K B BUR I ST 11 £ & J
I 2 1 O RIABE ) 432 301 2 A1 TR A 08 7= A 949 i L85 it A (], O B R
KRV 2248 (a0 PR ) 2 & &) I o B 38 3 35 A0 A A I 7= AL
(HHACRAR Y T B HERIZF AN E 0 7=, 3 26 105 8 55—k R (] 48 1iF
WAL P e it 4 B B PR Ok« B E XA IR ( creeping expropriation) , 1E & T
G B IBRURT XoF T A [ 8 8 SR B Y 3 6 51 F AT ) 185 e, I P ik o 4 O
S NZE R 0 T S 1 38 S8t AU AT ) T2 285 BRIV WAC A 465 L 425 F0F AL A1 i) 425 fiF

Award No. 141 -7 -2(1984) ,6 Iran — United States C. T. R, p. 225.

See Lauder v. Czech Republic, UNCITRAL ,Final Award of September 3,2001 ,p. 200.
Bilhn v = —FTAREE BIT 45 4 42565 1 3K,

N, 58 W —PTHRAE BIT 5 4 25 1 3K,

Exchange of Letters on Expropriation ,at http://www. ustr. gov/assets/ Trade_Agreements/
Bilateral/Singapore_FTA/Final_Texts/asset_upload_file58_4058. pdf, August 10,2006. i%{f 3 th A]
S A F—,

e ee e
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e, JUHR B 1983 4R —F R RE TF 1R 32 B AR BABUR X € E A /Y
VA 7= SR BB 4 45 4 A AT W Ay S i, R B s 2 SRR 17 9F 9 V) B2 FE Wi
A5 — YR . b, OB A (] 48 AE WO BF 5% IE 2 DA R B B X S
(1A 8 W 7= S5 i ] A WS L B i F D — 5 SR B B 0 3 ) S B TF 4R 1)
SR , [E)FEAE WS 52 30 AR ZE MY T2 R IR HE#R T 20 tiE4E 70 44X
P BRI L 3 L % B I P — 56 SR A2 11 40 ) S B T 2 B T 20
fH42 90 - b 5 Wi AZ AE (b 36 B 1 % 5 U3 %€ ) ( North American Free
Trade Agreement, NAFTA ) &E’%’WﬁiﬂTﬁﬁ%‘%?ﬁt*’é% NAFTA )45 ¢

SO 1S B AL A ] AE dic., B 5T TA] HE AE 0 Y AL B 2 A A R I
(Newcombe)i)\%j, BEXFMEME MR DF S A 21 2 R R ZE P K
R WE S (A S AE R 5 R IR —E E R 1E
NAFTA G AT & A i =& A 8 9% & 48 ¥ 43 18 1= R B 5 B A
B9 10 8 i+ il [l S22 AE U A 244, DB Metalclad v. Mexico % @Ethyl
v. Canada @1 Azinian v. Mexico % %

B2 3l =2 i S P B SBURS A 4 % b [ 48 B SR B[R] TE i
MEIT NAFTA K A B¢ 2% 2 (A il 5 4R 1 1) e 415 4 56 il (] 422 4iE Wi =22 o
PG AL 58 O 2 A R R R . B 2, O A BUR B X8 Ah
[N R0 7= S A7 [ HEAE SO 7R R E PR G R AT 5 T AVRF IR ). X

(1) Andrew Newcombe , The Boundaries of Regulatory Expropriation in International Law, in
Philippe Kahn and Thomas W. Walde ed. , New Aspects of International Investment Law , Martinus
Nijhoff Publishers,2007 ,p. 302.

(2) Metalclad v. the United Mexican States, ICSID Case No. ARB( AF)/97. 1, Award of 30
August 2000.

(3)  Ethyl Corporation v. Canada, Award of 24 June 1998.

(4)  Robert Azinian, Kenneth Davitian, & Ellen Bacca v. the United Mexican States ,ICSID Case
No. ARB( AF)/97/2,Award of 1 November 1999.



EIRREHE CREER e | & it

AR EVF, 20 22 AR BABORF £ XF 5 B 7 52 7 18] 32 A Woh it
5 20 42 50 AFAUR A 2 A i v [ 5 Bt Xk 1 1] 48 9 52 il L 3 Ak W AR A
LR, R, BEE E PR R BB L RS B T AR A K
JR2 5 LA K25 [ B G A J T B9 BRAR A P A 3 ks DA AT PR A AR AR
B AR AE X 158 S I T A A7 0 B9 7T BE R LU R A, 52 120 142 80
AR LA K v K B A YA P X b B 8 o S it B AR, SR i
KAV AL ; [FTRE b, 26400 T B S B ) > SRS 4 o I B B0 R A
i, HERIE, BRGSO (15 8] H A0 e 5 i A [ PRk o B0 &
SRS, N RE AR 45 [ B ) B SR OC U, 28 A O W
#EEE R SCD),

5 AR, e 25 7 3 ] SR A B 45 98 3 98 4 4 i 1] 4 A Wi )
FEMECEAE R O 1 18] 23 AR 32 14 4% [ 3 7 DA 9 2 36 7 il (403 19 B9 3R
B8) o BT AR ARIRBEA I G RAT T BOUR A7 72 Z AE YRR SEEE , P i
XL il ) SR B S SRR A TR (RREEMERY . IR T ARGE [ 8
AT R UL X e ) 28 P R P 0 T R ) G R
TFAGE [ SR, 0 R e it B B b o\ S K G ] 32 Tk A, T DA 28 Ak
FRALA L i 09 RE K52 B LW T RS A U, U T BT A7 AE 2 IE
YR 2 B E 3T T 80T R, A0 R LERT i — A B A E 1 R[]
PR, WA U8 22 2R 52 21 280 1k 1R Pk B0 b, BE 235 & A
FEL BT AR LA IE 7= 5 A ZAT A Y E R E M 2 90 DIE R,
AN [ Bk o 3 4 AT K AR Y 8] A WG 5 i AR O AR A AE T

@ MXASEE X B, T ( Beauvais) Xt NAFTA X 5 51 7 3R 5857 4 09 56 0 ) 3 36 2 1F
T HIED NAFTA 58 1110 S0 BRI 37 3 R A% 95 38 el 42 8] A0 S0 S BRasdoR A AR S {EL Al
11T E LA S A B SR B B ST VA WUt ik 2 o %) ) 4%, 407 2 108 10 7 ) 7 8 Wt Bt A 5 B2 4
Joel C. Beauvais, Regulatory Expropriation under NAFTA ; Emerging Principles & Lingering Doubts,
New York University Environmental Law Journal , Vol. 10,2002, p. 287.
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(regulatory expropriation) ¥, 2008 LI BE K SERAFEHILA 1
Mo | BEA IR R Y HE i DA R A5 e H 5 R 2 2 5 2Rk
HERR 25 B ORI [ BRI b A R | T X A ) 8 B 2%, AT e i
PERF E BUR T BN A7 2 ) BB 5 AT B, 5 2 AN ] e b 15 3 R
MEXRRTIOR 4R, XD, SR [ B i 2 i 5 b e 50
FFTERFAE T IARE , DRI AN 3R B 8] H AE A o) R N R

b R 20 HE4g 80 AR LUK, o B BUR il i 2 B A 0 FE Y
AR op R SO AN X A 8 W S I A R RR TS 0 R BT S
A i i B ST AE AR K 20 T3 A . [RMEEAE N ] EFE 20 42 90 4F
FRLART A 2 /9 B R DG UT, OF Ho A [ 4 3% b 9 AS 7 AE ] H2 4
W& R ATT A B e A, vh FE BURTZE M 5 2 i B I R R FE 00 %
V8, L R A % B E [ BENE WS (R R, AR BT B2 KGR R R A I
ifi AT St 2B T4 e R R [F 5K, B Ak B4 2 85 L TET R Y ]
AR R R A MBI BRE N A EVF 2 A B . M, v [ &% R BURT
RSB A DAt 4 2 A Bl S H R TR AR A By IRUBG: 23 B K, it
() if , b B AR AR H 4 S A0 e A i ] o () g A4 95 3 T 144 1)
FEAEWSORURS WA

DA SR AS 43 1y AT 9T 75 5t

Z ERETE
AR B AR S PPAG R I AR 58 AR AR ], A K ) AR W I
R TEE R, A I, TS A AR YA 2 L A bR

O Z WK CERENEICS BB M & R) , (R K BRI )2007 45 1
1



ElRR B EREREER R | 4 b

(—) ESMEAR L ITFAL

MARAS 156, fiE Wi a) 5 9 Ko [ B i b 04 X6 Ab BN ——A2 455 H
FE——R AR A, AN B S B A AT LA [ PR ik b Bt AR
Rz — O FEQRF ST b %2 T RS FRB TR &
RPN AR 2 — QX T EHPRE RS E AR R Y G000
RABAFEDE, Hin, {4418 ( Borchard ) #85 i (1 78 R B9 AR 32 R
T E PRk 2 09 3 ) O & 22 SEAK ( Franklin) #85 #) ( E 4 F 25 4
PRAr ShAc 5 g S B ) R PI I B A WF R . A, BE 20
42 20 4EAX, PR E A IR R G0t 3G i E PRk b A AE Y n) 8,
ARG R R Z — R K2 E BE A 1929 4 & A 1 (R T EZEX
AME A& R T BT S PR 3T AE 892 2955 ) ( Draft Convention on the
International Responsibility of States for Injuries to Aliens) ., 1950 4F i iR
1Y 9% B E5 € ( Friedman ) #8'5 B ( I BRk b AENC) B2 DA s i 1R
RUEE CHBFEIF W ILTEH ERKEFFAAY ™0 A M
B —FE T AR S A IE % iE ¥ " (normal functioning of public
service) , B — R ERX HEEE CEGEENE, BRESHEDH . N
FE PRk S RE , BT A4 IR 55 1 # 18 7 5 B R 1R W0 R ok A

(D S. Friedman , Expropriation in International Law ,Stevens & Sons Limited, 1953, preface.

@ [fFIEETEG (R ST T8RS, L AR 2005 4248, 55 108 5T

(3 Edwin M. Borchard, The Diplomatic Protection of Citizens Abroad Or the Law of
International Law ,The Banks Law Publishing Co. ,1925.

@ William Mchenry Franklin, Protection of Foreign Interests; A Study in Diplomatic and
Consular Practice ,United States Government Printing Office, 1946.

(3 See Louis B. Sohn and R. R. Baxter, Responsibility of Sates for Injuries to the Economic
Interests of Aliens,American Journal of International Law ,Vol. 55 ,1961.

® S. Friedman, Expropriation in International Law ,Stevens & Sons Limited, 1953. i% 45 L) i
ST 1950 45 HEAR, 35 SCRURAE B SCRREERH L 48 B0 ALY .

(@ S. Friedman , Expropriation in International Law ,Stevens & Sons Limited , 1953 ,p. 1.
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T8 AT AT K A R, " QIR AR, 7E AR O, 3 — ] &1 T LA p [ N %
FTabse, ik PR X S g iR I E R 1E 5 28 TE
BAT AR EMMEREHELEZ N Q0 % 125, B AR YR
I 50 3t ST il — o 77 77 144 88 A A 2 7 A 20 B B AR MO R L R
HAEEMM P A EZ I TG SR, MK, FREE T B>
FHUW B S FBOM 2 & 2% 19 [ PRk 1] 8, @3 36 B | 4B i [ B
BEEH A4 ST AR Y 9, OLL % T 3% B8 8 Bt 48 [A] AU
A ESE AT LA A A n LA b B 64 ) R,

QO AT A X T () HAE WA R AR B B 5T 46 T 20 40 R 4R =
H i 5 BP B BOR X A BN W PSR B R e, AP — 36 SR A2 2 9 A
Sk, S L AR WY 55— 3R B gk KRR U RS B R T
20 2 70 E R JF MM © fEx oy m, AR RMEM ¥ H RS SN
(Higgins) MZ % ( Dolzer) , £ 1982 4Eifg F E PR #F 5t B b B (H &K
o W0 7= 4 25 B . [ PRk B 37 & R ) B, 5 & ST R PR b 2R T N
(AEEN ) A0 E R (R AAL A 29) | B Bk B, t—% oK 252
S5) 7 % (8] £ 25 B (indirect taking) BISEEE.D & BTN R, AT
P — SR A2 Y S R v T LA & B B I 432 25 BB Bl L B 2R 1Y 45 ol
o] B, O 4 ik, B A ok Ak T REAT T R[], (AR 4% I PR ik, R

(@ S. Friedman , Expropriation in International Law ,Stevens & Sons Limited, 1953 ,p. 1.

@ 1d.

Id. ,p.2.

@ 1d.,p.3.

See also R Higgins, The Taking of Property of the States,Recueil Des Cours, 1982, 11I, p.

® @

@

322.

BAERE: (PN SRR FRIE 5 9:55) BT F ARFE 1991 4ERR, 56 192 5T,
R. Higgins, The Taking of Property of the States ,Recueil Des Cours, 1982, I1I.

1d. ,p.328.

®9®
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ERRR AL ERE BRI | % ik

ST AT A 3 A ROR A R SR AL A4S T 2 1 AR (just
compensation ) , Vi 5 2Z | oL [HHEAE SO 58 Th & AR R - H ™
HREREWMBERIFAEE, FL L, A FREER XX 5L
i FH E A4 T R T B 25 ORI A L B A T R AT A 2 SR R0 A =
bR T REE, @ B 2, A 4 B ] 0 2 1 A0 < OR PR E” . ARt
s A A, i T 28 5 A SO ) %) S R G T RA N IV 7 B R IR KRR
BE BRI T AR 2. OAE 15 1 B 00 02, A 4 U 1 Al T - ] e m e i
SR (I A RA

B U HIER DL AR R R I 50 R IAE WSO Y 5 & T BE 2 25 1M
PR, e o984 i E PR 907 ( The International Centre for Settlement
of Investment Disputes, ICSID)——#X BT J& Al , iz L4 2 AR 4 i e [E
5t ] ] R (] 8% W G AN 240) (1965 4F ) B ST i—— F J 9 (1CSID
i) (ICSID Review) TS5 L, £ i % & 3 1 (X S0 =AW 7™ 19 fia] 4% AiE
W) , @i SCHE L Y B FEAE YT 9 rh i) vz 5 | . 2 il oy 7E [i]
FEAE e ) B8 T AT B4 T B 2, R 2 SRR B A e ®
20 22 90 4FAR b J5 01 LA | Bl A V5 B ) 43 fiE WC A4 82 B b R S R G
J& , A KRR T 5T 2RI N, X e 5T KRS & B 55 K T )&
TR E R S E bRk 92 B, JUHOG T SE B T e W R Y
5B BROEENE.© NARFREENAERE RESEE

R. Higgins, The Taking of Property of the States,Recueil Des Cours, 1982 1II,p. 331.

1d.

1d.

Rudolf Dolzer,Indirect Expropriation of Alien Property,/ ICSID Review:F. 1. L.J. 41 |

@eee

1986.

Id. ,p.43.

See,e. g. ,Jon A. Stanley, Keeping Big Brother out of Our Backyard ; Regulatory Taking as
Defined in International Law and Compared to American Fifth Amendment Jurisprudence, Emory
International Law Review ,Vol. 15,2001.
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11 R0} ( Newcombe ) At % T+ 8] BEAE Wi 5 48 il A%, 1] A Wi A A 5 b o
LA K ¥ B[R] BEATE WL S O e D S8 R EB AT T R M E R 55 . O
e ERFERAERE , R EH R EMNHLE (Somarajah) , 1EAH
B AR AE [ PR AR BT R T O TN B O R R E K S Y
FH VFRONRE IR A E S b 2 8] HEAE W S v v 4 B AR TE Y
22 [ HEAENGE AL AR U ER WO, 4N ,2002 424 A
26 HZE 27 H AARFEFHRIFES LR 05 (ALY KFIRR
B BA B H PR 198§ E W 2 KRB £ ( Colloquium on
Regulatory Expropriations in International Law) , Ak 25 [E PR4H 21 = 03 |
HAEZEE R A E LSRN TS5 545X (B AR 3 it
HIE FERITHRA TR, AFH R, AR P8R R ok H PRk
BRI P G @

(B A P RAZ O P, BAE S5 A, sl & = |, B bRk
B HEAC AR, IF 7 M 0B 45 45 i AR B AR A h A5 RIS ED
BARTEDNGE [RHE AR T TS8R 107 >4 DL 2R ™ B &R | B 2R 38 [ B AH G A
it Xof &7 [ 48 W ) 5 9 e R B e Ry 2 O i (H B8 % R
PR E S48, (1) BR" R E B AR E EBUR R BUH DG il BT % B
HEY; (2)“RCR" 5 B Z 895K &, H a0 AR 38 [ R B S it 1 Al
R R AR FREEME H BT L& W, 50 E, £ X e EEAE 1k
RIRMZE R E S 2, TEIX T 1, [ PRk 20 3 B 20 b oG T M B ARG 1

(D Andrew Newcombe, The Boundaries of Regulatory Expropriation in International Law,
ICSID Review — FILJ ,Vol. 20 ,No. 1,2005.

2 M. Soranrajah, Resistance and Change in the International Law on Foreign Investment
Cambridge University Press,2015, Chapter 4.

(3 Rainer Geiger, Regulatory Expropriations in International Law: Lessons from the
Multilateral Agreement on Investment, New York University Environmental Law Journal, Vol. 11,
2002, p. 107.



