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Abstract

New Revised Company Law enacted by the 18th meeting of
the 10th National People Congress on Oct. 27th,2005, turns out
the guiding principle of de-regulation promoted by Anglo-
American Company Law, and the attitude of legislators to
facilitate economic development and investment. Based on general
comments that interpretation is necessary to new law, the same as
revision to interpretation, the article aims to discuss the possibility
" of re-regulation of Limited Liability Company from the
perspective of protecting creditors.

Firstly, the dissertation resorts to history research method by
comparing the development of limited liability company between
the continent of Europe, i. e. German and France, and Anglo-
America for some clue to the incentive of enacting limited liability
company law. It seems that it is the needs of small enterprises
encouraging legislators to enact limited liability company law.
Hence, the limited liability company is called sole enterprise with
limited liability. It also shows that legislators always wander from
the capital company to personal company and to what extent such

wandering effects the development of limited liability companies
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(LLC). This is partly attributed to commercial practitioners’
needs for close relationship. It then describes the fate of LLC in
our country since joint-venture limited liability companies, made
by Company Rules in 1904, is criticized for contradicting with
commercial practice. This tells us that LLC to some extent is
forced by government to our society for we are used to unlimited
liability and legislation tends to cater for close personal
relationship of shareholders. The development of LLC in different
legal systems is likely, what tells us, as the product of legislator,
LLC is born for economic concerns and always caters for the needs
of investors at the basis of limited liability and with the pressure of
racing to the bottom for legal competition for foreign investment.
It is a hard choice for legislator to leave from the capital company.
Based on the above, LLC could be regarded as a unity of limited
liability and personal company, especially the possibility for
shareholders enjoying limited liability to construct a form of close
personal company. That means attendance of shareholders,
minimum of capital and contract character are the appearance of
this kernel character.

Secondly, the author analyses the character of LLC law, and
take it as guided by self regulation or voluntary rules, which
makes de-regulation sound appropriate. But de-regulation does not
mean abandoning regulation, which could in theory realize many
politic aims and economic objectives including limited liability,
public interests, balance of kinds of interests, reducing

information costs and externality. Hence, regulation does benefit



Abstract 3

country, company itself and stakeholders. Among those
stakeholders creditor is the largest one, which could be categorized
as voluntary creditors and involuntary creditors. It then discusses
in detail about the trend of LLC to high risk area, to be tool of
evading laws, transforming risks to creditors, raising moral
hazard, common in related companie's and small size. It is true
that not all risks should be regulated but non commercial risks and
non voluntary creditors have no choice to choose relevant debtor
and to negotiate for higher compensation which makes them victim
of LLC. Then the author suggests that we should rethink limited
liability applied to LLC, and consider the other alternatives, such
as pro rate liability, double or triple liability and mandatory
liability insurance to remedy the defaults of minimum authorized
capital. Especially during the operation of LLC, complex practice
makes it hard to distinguish relating companies, which makes
piercing corporate veil more valuable. We should enact statute law
rather than relying on the discretion of judge. As far as the risks
on the verge of bankruptcy, it suggest we shall construct a system
out of court rather than adapting the system like what Japan Bank
do after comparing with American system, to reduce cost. The
contingent governance is just the system that may help us resolving
that problem.

Following this, the dissertation discusses in detail about
rectifying limited liability of LLC. It takes that LL.C has special
value different with companies limited by shares. We shall notice

the unreasonableness of the unity of limited liability and personal
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relationship by LLC, although it does encourage investment. It
then reconsiders so called “controlling deciding liability” theory,
and turns out that theory is not appropriate for uvnrealistic and
political consideration. Then the author suggests that based on the
limiting roles of tort law and minimum authorized capital, we
shall try to construct new rules such as pro rata liability and special
liability for employment creditors, which have social basis and do
help preventing production accident and environment pollution.

‘Regarding with the risks during the operation of LLC, i. e.
the common of relating companies, it takes that the apparent
character of relating transactions is the blurring of personality of
company with its shareholders. Although piercing corporate veil
could to some extent assistant resolve the above problem, for
absence of court resources and the incompetence of judges, its
roles will be limited. Hence, the author analyses relative theory of
America, German and Japan, and suggests that we shall base on
inadequate capital, abusing company personality and mixture of
personality to be the qualification of applying piercing corporate
veil. At the sarhe time, exhausting existing legal remedy and the
damages shall be the precondition, by which we can control
abusing litigation and power of shareholders as well.

For the attribution of economics to company and enterprise
area, such as the enterprise theory of Coase, the author introduces
contingent governance to company law to discuss the possibility of
distributing controlling power between creditors and shareholders

during different phase of the operation of LLC. For realistic
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concerns, it supposes a case in advance, and validate suggestions
by this case in turn. It points out that bankruptcy will waste social
resources and enlarge the gambling idea of shareholders. With the
redistribution of controlling power, creditors can escape the trap
left by shareholders. In fact, contingent governance shows it
reasonableness for creditors to get the controlling power to prevent
more damage. Hence, the bank as common creditor is the main
principal to exercise such power, including the right to
transforming to shares on the verge of bankruptcy, and the right of
veto. In addition, controlling shareholders shall carry some duties
to creditors for their continuance of controlling LLC.

Keyword Limited Liability; Protection of Creditors; Pro

Rata Liability ; Contingent Governance; Piercing Corporate Veil
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