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Abstract

The TRIPs Agreement is the first treaty to put
intellectual property rights ( IPRS ) into the world
trading system, and its level of protection is so great
that it has become a milestone in the history of IPRS
development. The TRIPs Agreement is not only a legal
regime, but a policy designed to enhance the capacity of
developed country governments and traders to deal with
a rapidly changing world economy. Through the TRIPs
Agreement developed countries have forced developing
countries to accept a Western-style IPRS regime, so that
developed countries may exercise their economic
hegemony around the world, especially in developing
countries. Unfortunately, the law-makers to the TRIPs
Agreement did not realize the extent to which the
Agreement would be to the disadvantage of the
developing countries. In particular, the greatest
disadvantage to the developing countries is that it is
difficult for them to implement the TRIPs Agreement;
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specifically, developing countries do not have the capacity to implement
the Agreement, for their level of social development does not match the
requirements of the regime. Even though they have been trying their best to
deliver their promises to TRIPs Agreement, the developed countries have
not been content with the results. What are the key obstacles in the way of
developing countries implementing the TRIPs Agi'eement? Is the TRIPs
Agreement unfair, unjust, or unreasonable? Can developing countries fully
implement TRIPs Agreement; and if so, how can they implement it well?
This dissertation searches for answers to these questions.

There arc five chapters in the dissertation. Chapter one lays out the
main problems developing countries are facing in implementing the TRIPs
Agreement. Chapters two and three place these problems in the context of
treaty law and human rights law respectively to analyze. Chapter four
explores how to settle these problems, while chapter five focuses
specifically on the case of China. Although China is a developing country,
and surely it may face the same problems as any other developing country,
it has a special development situation in economic, political, and cultural
terms, so the way it has to navigate the implementation of the TRIPs
Agreement is special, which is why I have chosen it for special
consideration.

The main contents of the chapters are as follows;

Chapter one introduces the problem. Briefly recalling the political
process that gave rise to the TRIPs Agreement, I compare the Agreement
with previous IPRS treaties and find that the TRIPs Agreement is the
strongest and most comprehensive to date. This is the case for several

reasons: it declares that IPRS belong to private rights; it imports most
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favorable nation treatment ( MFN) into IPRS protection regime; it enlarges
the scope of the IPRS system to a global level; it adjusts the objects
protected by international IPRS law; it unifies the terms to protect IPRS; it
establishes specific procedures for implementing the TRIPs Agreement; it
places the Agreement under the WTO dispute settlement procedure; and it
does not allow developing country exceptions to the Agreement. As a
result, the TRIPs Agreement has heightened international protection
standards for IPRS. It does not by any means apply a “lower standard” to
developing countries. On the contrary, the Agreement applies nearly the
same rules to developing as to developed countries. Although there are
some flexible provisions inthe TRIPs Agreement that developing countries
seem to be able to use, after examining them, I find that some are highly
vague in meaning, and others set such high standards that they severely
limit their use. I conclude that the TRIPs Agreement does not take
developing countries * special situations and needs into consideration,
which generates problems when they attempt to implement the Agreement.

Chapter two analyzes the reasons that developing countries have had in
implementing the TRIPs Agreement from the point of view of treaty law
theory. According to this theory, there are many reasons why a country
may not be able to successfully implement a treaty, such as political,
economic, and cultural factors. However, this chapter focuses on just one
factor: the legislative basis of treaty law. Specifically, it looks at whether
there are some flaws created by the law making process itself. The result of
this analysfs is to show that while there were some errors on the part of
developing countries, the use of economic coercion by the developed

countries in the negotiating process contributed to the outcome as well.
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