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Children’s Right to Education .
Nature, Content and Route

Abstract

The right to education, as a fundamental human right, is not only a
principle widely recognized by the world community, but also a common sense
among Chinese academia. It is only because of the indignity of human being that
a natural person should receive education without any transcendental reasons or
conditions. “ Constitution of the People’s Republic of China” (1982) explicitly
stipulates that citizens of the PRC are subject to the rights and obligations of
receiving education. In March 2004, it is the first time that the principle of “the
state respects and safeguards human nghts” was officially written into the
Constitution Amendment as the Article 24 and then into the Constitution as the
paragraph 3 of Article 33. It tums the respect and protection of human rights
into concepts and values highly promoted by the state and it also provides a
constitutional basis in safeguarding citizens’ right to education, as a basic human
right. The revised “Compulsory Education Law,” (2006) has made a major

shift in its legislative mission, marking the transformation of the legislation from



the tool-based to the right-based, from the emphasis of state interests o the
stress of civil rights. Therefore, it has not only reflected the civil right to
education regulated in the Constitution regarding compulsory education, but also
has demonstrated the characteristics of human rights embodied in education.
Currently ,. we are constructing a learning society. It is. an essential duty for the
state, government, schools, families, and also the whole society to guarantee
the fundamental right to both education and learning for every -citizen.
Compulsory education, as the welfare of the public interest, is a fundamental ,
universal, and global business, whose pervasiveness and implemental standards
will decide the future of the state and the nation. Consequently, it is essential to
guarantee children’s rights to compulsory education, because children, the major
recetving agent of compulsory education, are the most massive and the most
vulnerable group who are in great need of the best protection.

Based on the ideas of “the right to education is a fundamental human
right” and “the maximization of children’s interest is the priority” , the following
questions will be answered in this book: (1) What are the property, content
and characteristic of children’s right to education? (2) Who should undertake
the obligation of providing compulsory education? What are the rights and duties
for the state, schools, families and the society in realizing children’s right to
education? (3) What is the fundamental value of compulsory education?
(4) How should citizens’ right to education and learning be safeguarded in a
learning society? (5) How can children get compensation and relief when their
right to education is violated? This book will analyze and explore in depth the
above issues regarding the legal relationships between children and other parties
including the state, schools, families, and the society, from the
multidisciplinary perspectives of education science, jurisprudence and sociology
This book consists of seven chapters in total and the major themes are as the
following.

(1) The right to education is a fundamental human right, with the
characteristic of both negative and positive rights. The connotation of the right to

education has been developed in the form of four theories; civil right theory,



survival right theory, developmental right theory, and learning right theory.
Learning right is the proper meaning of citizens’ right to education in a learning
society. Therefore, the protection of citizens’ right to education should be the
value basis of educational laws and policies in a learning society. Children’s
right to compulsory education mainly includes the petition right, the welfare
right and the liberty right.

(2) Based on the basic meaning of equality, efficiency and equity as well
as the characteristic of compulsory education, the principle of education equity
is established as the basic value orientation of compulsory education, which
implies the equality of educational opportunities, the right to choose and the
compensation to the disadvantaged. Currently the balanced development of
compulsory education is a requisite in realizing education equity.

(3) The state should take the primary responsibility for the development of
compulsory education. The role of the government should be shifted from a
directly managerial government into an indirectly managerial government which
provides service. It is only through the widespread establishment of schools and
other educational organizations open to all, with the adoption of legislative,
administrative and other means, that the fairness of educational opportunities
can be ensured. At the same time, it is necessary to increase the supportive
efforts of education and training to vulnerable groups, such as by providing them
with free education. Furthermore, it is essential to develop community education
in order to realize learning in any place to anyone at any time. One can learn
whenever they want.

(4) Because the right to education of schools and teachers derives from the
state’s authority and commissions of the parents and society, schools and
teachers have direct educational responsibilities for children’s development.
Therefore, the existing shortcomings of the schools must be reformed. It is
necessary to establish schools’ principles of respecting rights of students, as main
body in education. At the same time, it is important to establish an open school
system gradually, and to expand the participation of the students, parents, and

the communities in school education, and thus to create a reasonable and



legitimate school environment for both physical and mental development of
students. At a micro level of teaching practices, it is essential for students to go
through a fair, respectful and safe development, appropriate to their physical
and mental development through a child-centered concept stressing each child’s
development.

(5) The obligation of parents to minors is not only to have the children
receive education, but also have a “right of first choice”. Phenomena such as
Meng Mu Tang incident and “home schooling” are reflections of the right of
choice in reality. Based on the natural and fundamental characteristics of
parents’ education right, it is necessary to establish an association between
parents and teachers, and to clarify that the rights of parents to school education
include sufficient right to learn the truth, the right to inquire, and the right to
make a collective decisions. This is helpful for eliminating the restraints of
parents’ rights to education by the theory of “Treating Children as Hostage” .

(6) The society’s right of education is an original right prior to the state’s
original rights. Under the dual framework of “civil society-political state” , with
the continuous growth of civil society in China and constant improvement and
development of local communities, social organizations and individuals will
undoubtedly play an increasingly important role in realizing children’s right to

&

education. In the summer 2006, the incident of banning the “ unauthorized
private schools established by migrants” in Haidian District Beijing is a
milestone in the process of the development of civil society in China. It indicates
that the role of the general public and mass media in protecting children’s right
to education should not to be underestimated.

(7) The right to education of Children prescribed in substantive laws has
not been fully realized in practice. How to provide various means of relief for
children to get their infringed rights compensated and relieved in time is one of
the most important questions in the course of guaranteeing children’s right to
education. Due to the drawbacks in the current student appeal system and
judicial proceeding systems, as implied in the cases where the right to education

has been infringed, it is essential that we revise the “ Administrative Litigation
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Law” and the Supreme People’s Court make regulations specially for the
administrative litigation in relations to education so as to bring such cases into
the scope of administrative litigation. The system of public interest litigation
concerning education should be set up to protect the public interest in education
from both public power and civil rights. In addition, a comprehensive system of
legislation, judicature and social supervision to safeguard children’s right to
education should be established, in which the public intellectuals and the
academic community should play a positive role in promoting the right to
education and in enhancing the awareness of children and other stakeholders by
means of civil education and the expansion of citizen’s participation in the

educational litigation process.
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