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Abstract

“ approach to water

The word Shari‘a referring to Islamic law means
source” and is deduced to “behavior”, “path” in Arabic. Shari‘a is called
“way of Allah” in Quran and “sunna of the Prophet ” in Hadith, Obvious-
ly, it is composed of precepts of God and behaviors of the Prophet. An-
other word about Islamic law is figh. Its original meaning in Arabic is
“learning” or “understanding”, which always is translated to “ Islamic ju-
risprudence” in English. Figh refers to study of law theory derived from
Quran and Hadith, especially of inferences drawn by scholars from the
sources of law. In a sense, figh is the “man-made law”. Comparatively,
as the law of Allah in nature Shari‘a is just an unchangebale object of ex-
plenation. However, the fixed doctrine of Shari‘a and the need of time are
fused together by jurisprudents, and Shari‘a in fact got changed.

There fore, there're at least two reasons for the study of Shari‘a.
Firstly, Shari‘a is the core of the Islam; secondly, it has close relationship
with Moslem society, which is visible and sensible, The study has a great
realistic significance for both China and the world development and human
progress., With Human beings having entered the 21st century, co-exist-
ing and developing of diversifying culture has become the theme of times.
Facing with the basic reality that the Muslim population takes up about
one sixth of the world population, we should pay enough attention to the

realistic influence of Shari‘a.



Abstract 5

Basing on a large number of first-hand English, Arabic and Chinese
literatures and using the research results of other domestic and foreign
scholars for reference, the paper discusses in depth the traditional position
of Shari‘a and it’s influence to the reality, While mainly using the research
methods for religion science, the author also applies relevant methods of
other sciences as supplement, such as the science of history, sociology and
laws.

The paper includes three sections: introduction, main body and con-
clusion,

Introduction. Above all, this part gives a brief presentation of Shari’
a. The theoretical argument and the practical significance, the framework
and fundamental content of this paper are introduced then. Additionally,
the current research of Shari‘a are reviewed. Further more, the creative
findings and the additional work remains to be done are pointed out. The
introduction of this paper expects to give a general cognition of Shari‘a to
academia and arouse the research of Shari‘a function in Muslem and its in-
fluence to the society in reality.

Main body. The subject will be discussed by chapter 7. The main
body can be divided into three sections,

The first section (chapter]l —4) discusses historical background, the-
oretical origin and tradition content of Shari’a. While describ. g its ori-
gin, evolution and historical forms according to the facts, the paper rela-
tively accurately discusses its basic content which includes religion incum-
bency, civil law and criminal law, Though it seems repeat the previous re-
search, there are still some new supplements. For example, it provides a
more reasonable arrangement and new description for the civil law , ex-
tents and deepens the investigation of criminal law, as well as digs into the
Hudud basic content of Hudud Crimes, Quesas Crimes and Ta'azir
Crimes. While discussing Ta‘'azir Crimes , more new contents such as
testimony, pension compensation, justicer’s authority and criminal law

application are also discussed as a complementarity so that the study is ad-
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vanced greatly on the base of previous achievements.

The section two (Chapter5 — 6) proposes two questions , one of
which is Shari’a, war and peace, and the other is Islam and human rights
, then discusses in detail. their characteristics of time of are easily observ-
able

The Chapter 5 tries to center the discussion on the Islam ideas about
war and peace, the basic content of its war law, division of the peaceful
area and war area in the tradition of Shari‘a, as well as modern and con-
temporary evolution of traditional Jihad (holy war). While discussing
“two areas”, by quoting some Shari’a scholars’ viewpoints, the paper ana-
lyzes in detail its concept, nature and consequences resulted from simply
dividing into “peaceful area” and “war area”. As we see, it is necessary to
discriminate Jihad ideas of traditional religious significance from distorting
or abusing of Jihad by some contemporary extremists, therefore to pay at-
tention to positive and negative social influences of Jihad,

Chapter 6 deals with the relation of Shari‘a and human rights. After
making a review of human rights history, by taking “Universal Declara-
tion of Human Rights” as frame of reference , this part elaborates on the
human rights concept of Shari‘a and its application. By digging into the Is-
lam human concept of “duties before rights”, we believe that the aim of
the human rights in Shari’a is to coordinate human beings’ interdepend-
ence relation to Allah and” equilibrium relationship” In addition to among
human beings themselves. For the issues of women status in Shari'a and
non-Muslim rights, which have attracted most attention and disputes in
academic circles, the paper tries to deal with them from an objective and
neutral stand point, and argues that it’s not advisable to take one method
or any single nation’s mind as the sole criterion for judging human rights
practice. Any nation should be permitted to eventually realize its people’s
human rights in accordance with fundamental realities of the country; at
the same time, it should insist it’s rights of cultural recognition and not to

give up cultural tradition for the purpose of development.



Abstract 7

In Section III, Chapter 7, the paper firstly describes the practice of
Shari‘a in China since Tang Yong-hui 2nd year (A. D651). The author
believes Muslims in “Fan-fang,” the coast of southeast of China, were be-
long to Sunnite sect, as they were just fulfilling the basic religious obliga-
tions according to the Koran, Mohammed’s behavior or speech and the
canon law of four orthodox Caliphs period. Shari'a was widely spread out
in China by oral communication in the Song Dynasty and changed later ac-
cordingly subjectively and objectively with expansion of hyphenated Mus-
lims, which is necessary from a historical standpoint. In conclusion, Islam
of Tang and Song Dynasty was basically a religion of foreign residents.
While the religion practices were kept within the limits of religious obliga-
tions and civil law, penal laws was still charged by the Chinese govern-
ment, with no so-called “Capitulations” there. Secondly, Islam experi-
enced highest development in Yuan Dynasty. How to coordinate the rela-
tionships between Muslims, society and monarch is the main issues in that
time. Therefore, the section focuses on the benign interaction between the
majority of society and the Muslims in addition to the relations of the laws
of Islam and of the realm. We found that Shari‘a has experienced wide
spreading and Chinese assimilation in Yuan Dynasty; moreover, with the
wide spreading of Islam throughout China, it’s civil law changed much be-
cause of interactive influences among different cultures, nationalities and
legal systems. “Dual-faith” provided a solution for how to deal with non-
Muslim monarch. Thirdly, since from Ming Dynasty, the law has been
completely taken as the customs of the minorities who believed in Islam.
After Sufilism Moslems was established in Qing Dynasty, the Islam law e-
volved the state of diversity from unity so that the ceremony system of ”
practicing internally and clarifying externally” was formed at that.

Conclusion. The author believes, firstly, by looking at the historical
facts and religious theology, the so-called “Shari‘a” is not the “Islamic
law” according to law researchers. “Shari'a” is factually a set of religious

rules and ceremony system based on the Koran and oracles of Allah and
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not a “law” technically. Secondly, the traditional Moslem theology is a
system unable to change forever, but its civil law has left large space for
flexible applying. Thirdly, we should evaluate Jihad of Islamic law and
it’s human rights ideas objectively and permit a nation gradually fulfill its
human rights according to the realities of the country, while insisting the
international basic laws. At last, on the premise of keeping its fundamen-
tal properties, Islam groups in different regions or countries should apply
the “creation” spirits of Islamic theology into the development of modern

soclety,
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