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Abstract

Credit card combines revolving line of credit with payment instrument, it is
one of the most comprehensive and complex practices in commercial banks.
Credit card takes an integral part in modern financial industry, and also forms
an important position in national economy, therefore, we should recognize its
function and effect from a higher and wider vision. The civil and commercial
legal relationship with commercial bank can be created through credit card by
either individuals or organizations, moreover the contractual relationship has
been expanded from traditional loan agreement to agency and trust legal
relationships.

The legal essence of credit card member agreement encompasses two levels of
credit contract composite systems; each has its distinctions during establishing and
validating procedures, which has different impacts on legal relationships between
cardholders and card issuing institutions. The expressed and implied terms within
standard credit card contract employed by card issuing bank, making cardholders
bear numerous unfair financial burdens and obligations; while in the meantime,
their lack of legal bindings presented during fulfilling pre-contract obligations,
connected responsibility of lender and other fiduciary duties. There are new types
of issues emerging within credit card field, such as co-branded (affinity) card,
point bonus scheme, cash withdraw against regulations, hence clarification on
basic legal analysis and legal protection for credit card holders is much more needed
and meaningful.

In order to differentiate credit card tort from credit card crime, theoretical and
practical analysis and solution are pressed to be developed, which can prevent the

expansion of credit card offenses prosecuted for criminal liabilities. For credit card
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tort issues, it benefits card issuing bank on the aspects of civil liability principle,
while it adverse to cardholders especially in responsibility bearing and means of
redress. In our country, there is significant scarce in higher-level civil and
commercial law, the common practice within banking industry is still playing an
important role during judicial trial, consequently it is difficult to provide
cardholder with comprehensive protection.

From the global point of view, the credit card holders have higher financial
burdens, despites higher interest rate and fees charged by card issuing bank, it is
also contributed by the monopolized operation of the international credit card
organization, especially the monopoly empowered by regulations and by-laws; the
battle between the sovereign nation and international credit card organization has
been reflected by the complexity and extreme conflicts, which exist within
international credit card field during anti-unfair competition and consumer right
protection activities. The Chinese cardholders and China Union Pay need to obey
the internationally accepted game rule during cross-border consumption and
operation, while in the meantime, facing the issue of how to effectively protect
its own legal rights.

Regarding to the dispute caused by cross-border credit card use, the non-
litigation measures should be prioritized such as negotiation, conciliation and
arbitration, in order to enforce the principle of the autonomy of will within
international credit card field, and improve dispute settlement efficiency with
prerequisite of protecting cardholder’s right. When facing the conflict between
legal suitability and jurisdiction, the litigation resulted from cross-border use of the
credit card should mainly adopt the consumer protection and protective jurisdiction
pattern.

This article has drawn on the experience of success and failure of relevant credit
card development in western countries, bases itself on China’s reality, mainly
from the angle of civil and commercial law, centers on protecting cardholder’s
rights, focuses on the significant segments and issues that would affect cardholder’s
civil and commercial rights, striving for making an overall discussion and grasping a
correct direction of legislating, enforcing and practicing credit card related law in

our country.



Abstract 3

Based on the credit card legislation and judiciary theory and practice in our
country,, protection of consumer’s rights should be the primary target. Eliminating
the civil and commercial legal issues thoroughly, is beneficial for better planning
and leading the overall progress of credit card industry in our country, and also its

healthy development in the future,
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