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Lesson One

TRIAL BY JURY
O. Hood Phillips and A. H. Hudson

Origins. Trial by jury in its modern form is a means of
ascertaining the facts in issue in a judicial proceeding accord-
ing to the evidence adduced in court. Its history can be traced
back to the use by Norman and Plantagenet Kings of the
Continental inquisitio, an inquiry into the conduct of local ad-
ministration. It is only as a judicial institution that the jury
may be said to be of English origin, and to have been bor-
rowed for criminal trials by foreign countries. ‘

Civil Jury. As a judicial institution in England we trace
the history of the jury in civil cases back to legislation of Hen-
ry II providing for bodies of neighbours to be summoned to
decide questions relating to the ownership or possession of
land. In questions of ownership this procedure was the Grand
Assize, which was introduced in real actions as an alternative
to trial by battle, probably by a Council at Windsor about
the year 1179. The cases of dispossession arose under the Pet-
ty or Possessory Assizes introduced from the year 1166 on-
wards. At first, and for a long time, the twelve jurors answered
questions of fact of their own knowledge, though not necessa-
rily as eye-witnesses. By a gradual process, culminating perhaps
by the end of the fifteenth century, the jury came to determine
facts from the sworn evidence of witnesses produced by the
parties. o

Criminal Juries. In criminal cases we trace the history of
the petty (petit) jury of twelve back to the thirteenth and ear-
ly fourteenth centuries, when the courts were inducing prison-
ers to accept this mode of trial as a substitute for. the ancient

3



LESSON ONE

ordeals which disappeared after the Lateran Council in 1215
had forbidden the clergy to assist at them. The Grand Jury
(now abolished) originated with the jury of presentment provid-
ed for by the Assize of Clarendon, 1166, and the Assize of
Northampton. 1176, to prefer charges or indictments of serious
crime.

Civil Jury at the Present Day. The use of the jury in civil
cases has greatly declined in the past hundred years or more.
The Common Law Procedure Act, 1854, allowed the jury to
be dispensed with if both parties consented, and after the Ju-
dicature Acts of 1873—75 the influence of Chancery practice
exerted itself on the common law courts. Thus by 1933 a jury
was used in only about half the civil actions in the King’s
Bench Division. In that year the Administration of Justice
(Miscellaneous Provisions) Act provided that the court should
have a discretion whether or not a jury should be summoned;
except that a jury must be ordered on the application of ei-
ther party in cases of defamation, malicious prosecution or false
imprisonment, or on the application of a party against whom
fraud is aﬂeged, unless the court considers that the trial -will
involve a prolonged examination of documents or accounts, or
a scientific or local investigation which cannot conveniently be
made ‘with a jury. Civil juries are now most commonly used in
defamation cas'es, though the Faulks Committee on Defamation
has recommended that these actions should be put on the same
footing as ‘other actions in tort.

Where the court has a discretion under the Act it must be
exercised judicially, in the same way as any other discretion.
Actions for personal injuries, which include the results of mo-
tor accideﬁts, constitute 40 per cent of the cases in the Queen’s
Bench Division. The Court of Appeal has ruled that these
should be tried by the judge alone in the absence of special
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LESSON ONE

circumstances; and the Faulks Committee (supra) has recom-
mended that where a jury is used in such cases its function in
the assessment of damages should be limited. Where a judge
sits without a jury, of course, he determines the facts as well
as the law, and also assesses the damages. The number of jury
trials in this Division is likely to be not much moie than' one
per cent in the future,

It has been the practice to accept a majority verdict with
the consent of the parties. The Juries Act, 1974, now provides
that the verdict of a jury in proceedings in the High Court or
Crown Court need not be unanimous if ten out of “éleven or
twelve jurors, or nine out of ten jurors, agree on the verdict.

Trial by jury was not used in the Court of Chanceéry be-
fore the Chancery Amendment Act, 1858, and the power to sum-
mon juries in the Chancery Division given by the Judicature
Acts, 1873—1925, has been practically neglected. Juries are oc¢:
casionally applied for in defended divorce petitions and contest-
ed probate causes, but this is very rarely done. A jury of eight
may be applied for in a county court, but this alsé is vety
rare. : I & T,

“Criminal Juries at the Present Day. The Grand Jury of
twenty-three county gentlemen, which had for centuries consider-
ed the prima facie guilt of the accused by preférring or throw<
ing out bills of indictment, was abolished (except for - .céftain
purposes in London and Middlesex) by the Admin'is’tra’tion " of:
Justice (Miscellaneous Provisions) Act,1933," and altogethét by
the Criminal Justice Act, 1948. ' D il s

. Criminal proceedings take place eithér on igdictment: or
summarily before the magistratées. An indictmest is ‘a = writted:
or printed accusation of crime (whether ‘arrestablc or non-drrest-
able), usually against a person who has been commiitted for
trial by examining justices, and signed by the proper officer of
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LESSON ONE

the court. A trial on.indictment is now by the Crown Court
with a jury (Courts Act, 1971).

A (petty) jury traditionally consists of twelve persons, but
the Juries Act, 1974, provides that where in the course of" a
eriminal ‘trial any member of the jury dies or is discharged be-
cause of illness or etherwise, the trial may continue, provided
the number of jurors is not reduced below nine. This does not
apply to a trial for murder or for any offence punishable with
death, unless both the prosécution and the accused assent. -

-“Ever since 1367,” said Denning J., in Brain v. Minister
of Pensions, “the law has required that the decision of a jury
should be unanimous. If ‘they cannot agree, even if only one
dissents, the case must be tried before another jury.” The Ju-
ries Act, 1974, however, allows a majority verdict to be taken
in criminal proceedings undér .the following = conditions: (i)
where there are not less -than eleven jurors, ten of them agree
on the verdict; or where there are ten jurors, hine of them
agree on ‘the verdict; (ii) a majority verdict of Guilty may- not
" be- accepted unless the foreman,states in open couit the num-
ber of jurors who agree with the verdict; and (iii) a majority
verdict may not be accepted unless the jury have had at least
two -hours-for deliberation. Condition (ii) and the- practice of
the- court -ensure that it will not be known that a- verdict- of
Not-guilty is by majority. The judge must encourage the jury
in -the first” instance to try to reach a unanimous decision. He
may:not accept ‘a majority verdict® after less than two hours’
deliberation. If ‘they aré not agreed after two hours; he should
send them back at least once to try to reach unanimity; and
then (if .necessary) should send them back at least .once to see
if-they can reach the required majority. If-all these efforts fail,
the -jury- will have to be discharged, and the case tried before
another jury. “ ' et

~Minor offences, including a large number of violations of



LESSON ONE

statutory regulations, are triable on information or complaint
by Magistrates’ Courts summarily, that is to say, without for-
mal indictment or jury. There is also a third category of of-
fences triable either on indictment or summarily. At the present
day the vast majority of indictable offences are in fact tried
without a jury.

Jury Service. The Juries Act, 1974, a consolidating Act,
incorporates many of the recommendations of the Morris Com-
mittee on Jury Service, reforming the law which in some res-
pects dated back to 1825. To qualify for jury service a person
must be on the register of electors, aged from eighteen to sixty-
five years, and have been ordinarily resident in the United
Kingdom for at least five years. The Lord Chancellor is res-
ponsible for summoning jurors in the Crown Court, High
Court and county courts, and he is to prepare lists (“panels”)
of persons summoned as jurors. The court may now permit a
jury to separate at any time before they consider their verdict.
A juror is entitled to an allowance: (a) for travelling and sub-
sistence, and (b) for consequential financial loss or loss of
earnings. If a person summoned fails to attend, he is liable to
a fine of up to £100. ,

The judiciary, justices of the peace, barristers and solici-
tors (whether or not in practice), clergy and the mentally ill
are ineligible for jury service. Persons sentenced to _' imprison-
ment for life or for a term of five years or to be detained dur-
ing Her Majesty’s pleasure or (within the last ten years) to
imprisonment for three months or Borstal, are disqualified.
Members of Parliament, the Forces, medical and other ;.,p'rofes-
sions are excusable as of right. '

(from A First Book of English Law)
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Proper Names

Norman Kings g 1066 47144
ERERZHEZET

Plantagenet [plen'tedzinit] (a.)
(FEsb) &FEFHNH A154—
1399)

Henry II (Henry the Second) =
FI—fie (11331189 &% EH
HE—REEEE)

Council at Windsor ['winzs] &
PHBE

Lateran ['lzteran] Council Hif%
ZWE ER¥ENsEEFLR
%&. 1123,1139,1179,1215,1512,
BRUEEELR, S ERIXT

R BURIA BO
Assize of Clarendon ['klerandan]
Fo b e & B EE
Assize of Northampton [no:'Oe-
mpton] 1 5% B8 E A BT
Faulks [forks] Committee g% i
ZR&
Middlesex ['midlseks] %57 % 8
(E#ZFRERH—A )
Denning ['denin] J}5* (A £)
Brain [brein] #i&E B (A£L)
Morris ['moris] Committee ZLHl

WERE

Notes

1. inquisitio (R T) (%) IEE

R Grénd Assize k@] B

3. Petty or Possessory Assizes /a5 & iFiAKE kB2

4. ..., when the courts were inducing prisoners to accept this mode
" of trial as a substitute for the ancient ordeals ...

4&3:#&’] prisoners JiE A

LIV BT LE S £ O E it

 ancient ordeals (& fCHIHTIAA) B IS HH (B0 7 IS 616
BT EREHORE, WAEAT Rk CSEAHARD Kok
HH (et B A K IR ) %,

5. ... which disappeared after ‘the -Lateran Council in 1215 had for-
bidden the clergy to assist at them.

fyrh iy assist at 4§24 F attend; them jZ#g courts,
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15.

17.

18.

LESSON ONE

. (the) Common Law Procedure Act ¥ if¥:E Rk

. (the) Judicature Acts =)L

. (the) King’s (Queen’s) Bench Division F g4y

. Administration of Justice (Miscellaneous Provisions) Act &3 (¢

TiikE) 4

. that the court should have a discretion whether or not a jury
should be summoned;

frh iy discretion R45#IERER,
..., he determines the facts as well as the law, oo b A(B YL E B:
veAMPIINTTNER R e -S> o 1T

(..., he not only gives (passes) judgment, but (also) determines
the facts of the case ....) '

(the) Juries Act preEHIH:
(the) Crown Court i [&]70 55 3 e
Court of Chancery ke ke

(the) Chancery Amendment Act kP¥:EH:E (REFEEE) BF
?E

. (the) Chancery Division kg (BEE)SE .

(the) Criminal Justice Act Ffj& Wtk

Criminal proceedings take place either on indictment or summari-
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20.

21.

22.

23.

24.

25, ...

10

ly before the magistrates.

4#)H Ay or indictment %4 F based on indictment; summarily
before the magistrates #]24F (take place) speedily without cere-
niony before the magistrates.

“Ever since 1367,” said Denning J., in Brain v. Minister of Pen-
sions, ...

A fy J. & Justice (BEE)MEEE; v. £ versus (against) [
115,
. said Denning J., in Brain v. Minister of Pensions J}g=gk

BEAEBRE LK — R

agree on something AHARALSE TIHERFREAREN (&F
LARERE . .
We agreed on a price for the car. F{f1ik4F T X ETF BN,
It scemed as though the two sides would never agree on an
end to hostilities. MG AP —3 T AR T Ik Z R M
AFa,

Condition (ii) and the practice of the court ensure that it will
not be known that a verdict of Not guilty is by majority.
4)h Ay that a verdict of Not guilty is by majority & that

AW MAIEEE, Not kKEREM EEM Guilty K5 HFFR, R
HRABHER,

information #2if (j§ public officer /) complaint & (K58
#2%) indictment #2if (i Grand Jury $£4))

(the) Lord Chancellor k¥:E

the judiciary Fjk A B (4i8R) , LRI

or to be detained during Her Majesty’s pleasure or ....
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27.
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29.

30.

31.

LESSON ONE

AAFY4T ... or to be kept in a place of control for as long
as the ruler considers necessary or ....

)y pleasure 24 F wish s desire,

. and other professions are excusable as of right.

#9hHy as of right 4A4F by right (B,

barristers and solicitors: 7EZEEAIfisy AP Fp, Dbarrister AU E
R EEBTIRIL, B LB ke, solicitor {RHpFMEESLZA
T, HEIFIL, —BRRBETRERHENO/RN, FRARHmERNME
EFE, BIEEVED. FI1EG . H RN, B, KRS FEE
VS JEO5 AU UR IR DR B0 SR AU 55

ascertaining the facts in issue in a judicial ....
fyrhy in issue £ 3iE, A4S H”, the facts in issue
A gty RdEthAE",

. which was introduced in real actions as an alternative to ....

4gHafy real actions fEAFIFRYIFINRH,
supra [$i] kg

prima facie [Hi 1R LI R EH:(FXRE) M

EXERCISES

Choose the best alternative (A, B, C, or D) under each question:
1. The history of trial by jury can be traced back to the use of
A) an inquiry ‘
B) the Continental inquisitio
C) criminal trials
D) a custom of Plantagenet ragime
2. Trial by jury was fntroduced in issues of ownership to
A) compete with trial by battle.

17
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B) compete with trial by God.
C) offer an alternative to trial by battle.
D) wage a war against trial by battle.

. An ordeal could take place

A) when priests were necessarily present.

B) when priests were not necessarily present.
C) when priests gave their grant.

D) after priests were not allowed to attend.

. The Grand Jury (now abolished) originated with the jury

which

A) preferred charges or indictments of serious crime.

B) provided that the Assize of Clarendon should put forward
charges or indictments of serious crime.

C) provided that the Assize of Northampton should prefer
charges or indictments of serious crime.

D) was required by the two Assizes to make investigation
and prefer charges or indictments of serious crime,

. The use of jury was made less necessary because of

A) the Common Law Procedure Act, 1854.

B) the Judicature Acts of 1873—75.

C) the limitation of the jury’s discretion.

D) what the two above-mentioned Acts provided.

. The jury is commonly used in civil cases of

A) injury. B) divorce.
C) defamation. D) fraud.

. The jury could be dispensed with when the court

A) could operate independently.

B) had a good judge .

C) was able to make responsible decisions.
D) had an Act to go by.

. A qualified juror must

A) meet the qualifications of age, suffrage, and residence.

B) be an elector.

C) be aged from 18 to 65.

D) be aged from 18 to 65 as well as have lived in the Unit-
ed Kingdom for at least 5 years.



