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Message from the Chief Executive
Hong Kong Special Administrative Region

The 30th Anniversary of the Legal Aid Department is a milestone
in the development of the legal system in Hong Kong.

The Legal Aid Department is committed to ensuring that no
person who has reasonable grounds for pursuing legal action will
be prevented from doing so by lack of means. Since its

establishment in 1970, the department has been making

unwavering efforts in fulfilling this important mission. Its service plays a crucial role in the

promotion of justice in Hong Kong.

With the public’s growing awareness of legal rights and obligations, the number of legal

aid applicants and recipients has increased. To meet the community’s aspiration, the

department has made constant efforts to improve its service. It is encouraging to see that the

coverage of legal aid service has grown, both in terms of the size of potential beneficiaries and

the areas of litigation.

On this memorable occasion of the 30th Anniversary of the Legal Aid Department,

I extend my warmest congratulations to all of you on your dedicated service and wish you

continuing success in serving the community.

Tung Chee Hwa
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Message from the Chief Justice
Court of Final Appeal

aid services.

I take pleasure in congratulating the Legal Aid Department on its
30th Anniversary.

The provision of legal aid services is an integral part of the
administration of justice. Over the past 30 years, the Legal Aid
Department has made a most valuable contribution to upholding

the rule of law and promoting access to justice by delivering legal

In the new millennium, the administration of justice faces many exciting challenges.

[ am confident that the Legal Aid Department will continue to take on these challenges and

keep abreast with changing times in meeting the rising expectations of the community.

-———-__"——_ :

Andrew Li
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Message from the Chairman
Legal Aid Services Council

The Legal Aid Services Council was established in 1996, and since
then it has actively worked with the Legal Aid Department in
discharging the council’s statutory responsibilities.

In comparison therefore, the Legal Aid Department has a

1

During the past four years, the council and the department have together sought to

long and distinguished record of servicing the community in

providing access to justice for people of limited means.

improve the existing legal aid service delivery arrangements. We have identified the common
objectives of independence in administration, transparency in operation, client focus in
service, and effectiveness in resources utilisation. Hong Kong is entering a new phase where
its socio-economic structure is undergoing significant changes. At the same time, Hong Kong
citizens are better informed, and are more conscious of their rights. In this context therefore,
the council and the department will endeavour to serve the community with these objectives
as our guiding stars.

We should like to offer our congratulations to the Legal Aid Department on its 30th
Anniversary. It is not only a milestone of the department’s achievement, but is also & pointer
to its important role in the challenging times ahead in our increasingly complex society. The
council will certainly work hand-in-hand with the department in the provision of

independent and quality legal aid services to strengthen the rule of law in Hong Kong.

] P Lee
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Director’s Preview

The Legal Aid Department was set up 30 years ago, in 1970, to
strengthen the legal system and the concept of the rule of law by
promoting access to justice. It had a handful of statf dealing with
fewer than 3 000 applications a year. Today, our headcount has
expanded to around 600, handling over 30 000 applications, of which
more than 12 000 are granted legal aid. To date, the department has
helped more than 200 000 people in their quest for justice.

As it stands today, the legal aid system in Hong Kong is one of the most comprehensive
and well-funded in the world, covering an enormous amount of ground in terms of legal
assistance for both civil and criminal cases. More than 58 per cent of households are
estimated to fall within the reach of legal aid, and the financial eligibility limits are
periodically reviewed. In addition, the supplementary scheme, extending the benefits of legal
aid to the sandwich class while being completely self-financing, is a model for jurisdictions
around the world.

One of the factors that enables the provision of such a wide-ranging service is that it is
publicly funded. The legal aid fund is a matter of annual resource allocation, but the
department can seek extra provision to meet unforeseen expenses. At the same time, there
are numerous provisions within the Legal Aid Ordinance to ensure that funds are used
properly and that only people of limited means who have reasonable grounds to take or
defend proceedings will be granted legal aid.

Over the past 30 years, the department has amply demonstrated its ability to act
independently of the government. There are numerous examples where government

decisions are successfully challenged in court with the help of legal aid. The Legal Aid
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Services Council, a statutory independent body, oversees the administration of our service
and provides further guarantee of the independence of the department and the quality of its
services.

Another way in which we preserve impartiality is by assigning out all public law and
criminal cases to private practitioners. Without the full cooperation of the legal profession we
could not operate effectively as a cornerstone of the rule of law.

We are committed to ensuring that no one who qualifies for legal aid is denied access to
justice because of lack of means. Our staff work tirelessly to discharge their duties, with
compassion as well as professionalism. And I hope this anniversary publication will help to
provide a good understanding of the department’s work and its role in upholding the rule

of law.

Chan Shu-ying
Director of Legal Aid
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Building Equality Before the Law

Following the massive influx of refugees from mainland China in the late 1940s, Hong Kong
became a place struggling to adapt to ever-changing economic and social challenges. By the
early fifties over two million newcomers had quadrupled the population and placed an
enormous burden on the administration which provided basic support for the ‘squatters’ —
but little more.

This attitude changed dramatically, however, after a disastrous fire in the Shek Kip Mei
squatter camp on Christmas Day, 1953, which left more than 50 000 people homeless. The
catastrophe prompted the start of a rehousing programme, but early flat units were very
rudimentary, tiny and overcrowded. Such claustrophobic conditions, coupled with low wages
and sweatshop labour conditions, undoubtedly contributed to social unrest such as the Tsuen
Wan riots of 1956.

A series of similar disturbances highlighted the fact that a substantial section of the
population, denied political or legal redress in matters of labour, housing or personal
grievance, had little recourse other than taking matters into their own hands. One possible
way to alleviate frustration was at least to improve access to legal assistance for those who
could not afford it.

In those days, the only legal remedy for poor people lay in ‘pauper’s petitions’, whereby a
judge would appoint a lawyer for a penniless defendant. However, this recourse was available
only in the most dire circumstances — for those charged with capital offences in criminal cases
(extended to all Supreme Court trials in 1962) or with property worth less than $500 in civil
cases. Moreover, the uncertainty of receiving any fee left lawyers unmotivated, making it an

unsatisfactory system all round.

A devastating fire at the Shek Kip Mei squatter camp in 1953 prompted official action on public housing.
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Great Step Forward

Meanwhile, the government responded to mounting pressure by establishing a Legal Aid
Committee — which included members of the Bar Association and the Law Society. It was
instructed to look into the feasibility of a legal aid scheme, and following
its reccommendations, a Legal Aid Ordinance covering civil actions was passed on
November 23, 1966.

During the second reading of the Bill, Legislative Councillor Woo Pak-chuen called the
proposed scheme “a great step forward in the administration of justice”. He asserted that it
would “dispel the impression in certain quarters that there is one set of
law [sic] for the rich and another for the poor™

Based largely on the UK’s Legal Aid and Advice Act, with some
elements of Singaporean legislation, the Ordinance introduced a scheme
of free and assisted legal aid. It covered almost all civil proceedings in the
Full Court, Supreme Court and District Court, except for assault and
battery. Funding was to come from government, based on annual
projections with supplementary provision if necessary.

From the outset, there was no cap on the legal aid budget, but in the
interests of regulating the public purse, granting of legal aid was subject
to two tests. The merits test had to demonstrate that there were
reasonable grounds for proceedings. The means test, meanwhile,
established the maximum financial limits for eligibility, originally set at a

disposable capital of $3,000 and disposable monthly income of $500

growing popular frustration with
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inadequate social opportunity.

(after deductions). These limits were estimated to embrace about half the
population of Hong Kong.

Above a certain financial level, applicants would pay contributions on a sliding scale
(assisted legal aid). If damages were awarded, a legally aided person would be liable to refund
the legal costs. The Director of Legal Aid was entitled to deduct this amount before releasing
the balance, and could also make a so-called first charge against any property recovered or
preserved. In practice, the costs would often be fully or partially met by the opposing party.

The scheme came into operation on January 12, 1967, when a special sub-department

was hurriedly created within the judiciary. It was guided in its formative stages by two acting
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Desmond O’Reilly Mayne,
QC — the first Director of

Legal Aid.

Directors seconded from the judiciary, namely ES Haydon and
later AL Leathlean. Along with a handful of supporting staff, they
were housed in a corner room of the Supreme Court building (now
the Legislative Council building).

At that time, the office was processing applications for both
civil and criminal legal aid, and in the first year alone, the number
of civil cases granted legal aid increased fivefold, to 688. Many
applicants were still being referred by the courts, while others came
via the Social Welfare Department or the Labour Department. It

fell to staff of Social Welfare to assess an applicant’s means,

although the legal aid officers would sometimes reassess a case if

they found the regulations too rigidly applied.

In 1968, Desmond O’Reilly Mayne, QC, was appointed as the

first permanent Director and by this time the office had doubled its complement of staft to

eleven. As refugees from mainland China continued to swell the population, the volume of

work expanded steadily, occasioning an annual topping-up of the budget. It mushroomed

even further in 1969, after all civil jurisdiction exercised by the Magistrates’ Courts was

transferred to the District Court.

It was always foreseen that the Director would
eventually become independent of the judiciary. One
factor in particular served to hasten this event. In 1970,
the Legal Aid in Criminal Case Rules came into effect,
making legal aid available for Supreme Court trials and
appeals in the Supreme Court and Full Court.

A separate Legal Aid Department now seemed
imperative, and this came about on July
underline its new status, the department moved to the
old French Mission building on Battery Path,
nicknamed the Red Brick building. In its first year the
department processed 2 594 applications for civil legal

aid, of which it granted 1 112, and awarded legal aid for

1, 1970. To
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The former French Mission building

became the first home of the Legal Aid
Department.

133 criminal trials and 73 appeals.
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The Legal Aid Department helped
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address social problems arising from

unsatisfactory living and working

conditions.
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A family atmosphere prevailed in the department in
the early days. Tony Yen (front left) with colleagues
on a staff outing.
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Tony Yen Yuen-ho, now Law Draftsman of the Department of Justice, was one of the first
members of the Legal Aid Office. He remembers that there was no clear-cut division of duties
and everyone became a jack of all trades. “A clerical officer might find himself handling
accounts or personnel, and the next minute manning the reception or acting as interpreter

for an expatriate lawyer,” he explains.

Handling Cases In-house
Applications continued to grow steadily, especially after a Legislative Council resolution in
1972 raised the financial limits for legal aid applicants. Once legal aid was granted, the case
would be assigned to an outside solicitor and, if necessary, a barrister, both of whom would
be selected from a legal aid panel. It was an accepted tenet of the Legal Aid Ordinance that
the legal aid scheme should be operated in close cooperation with the legal profession, but in
the early days there were some stumbling blocks in this partnership.

For one thing, there was a shortage of legal professionals. In the late 1960s, the entire Bar
list was just one page long, and solicitors firms were few. Moreover, many solicitors were
reluctant to take on legal aid cases when the booming property market offered far more
lucrative and less troublesome work. A provision in the Ordinance actually allowed them to
limit the number of cases they handled.

“Solicitors kept sending back cases, saying they didn’t
have time to do them,” recalls Lady Pauline Cheung Cheng
Po-lin, a former Director of Legal Aid. “Sometimes cases
had a time limit or needed to be done urgently, especially
when a court case was pending because the litigant had
run out of money and needed legal aid to continue. Or in

wages claims, workers could be very desperate, because in
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those days there was no wage protection.”

The lack of private practitioners and chronic delays
prompted the department’s decision to set up its own
Litigation Unit. It made perfect sense. In-house lawyers
would better serve the interests of applicants and they
would build up the expertise needed to monitor outside

solicitors. Litigation would also enhance career
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Lady Pauline Cheung, former Director
of Legal Aid, with Andrew Li, now the
Chief Justice of Court of Final Appeal.



