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An Analysis of the “Unauthorized
Reproduction” Offense under Article
91 of the Copyright Act

Abstract

The purpose of this article is to analyze the “unauthorized
reproduction” offense provision under Article 91 of the Copyright
Act. The problems and court rulings in the application of this
offense will also be included.

With reference to German scholar legal doctrine and academic
opinions on Article 106 of the German Copyright Act, this article
first discusses the objective and subjective elements of the offense.
In my opinion, the “personal use doctrine” and “fair use doctrine”
exceptions will exclude the unauthorized copying from the
objective elements of the “unauthorized reproduction” offense.
This article also reviews the self-defense, necessity, consent and
superior interest (lesser harm) defenses which function to justify
the unlawful infringing act. Moreover, this article explains in
which circumstance the factual mistake will negate the subjective
side of infringing act and the mistake or ignorance of law will
excuse or result in partial responsibility.

Subjecting copyright infringers to criminal sanctions 1mphcates
two legal regimes: copyright law and criminal law. As part of
the Copyright Act, the criminal provisions should further the
general purposes of copyright law. As penal statutes, it must
also comport with principles of criminal law.

Keywords: Unauthorized reproduction, Personal use, Fair use,
Mistake of fact, Mistake or ignorance of law




