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Abstract

As an important aspect of international civil litigation, taking of evidence abroad
directly related to the trial results, and also has vital influence on the benefits of the
parties. Therefore, it is of great significance to international civil litigation.
International civil litigation often requires access to materials or witnesses located
outside the forum state. However, because the cultural traditions and litigation
systems vary considerably, national legislations and practice in taking evidence
abroad are quite different. For example, the civil law countries and the common law
countries have conflict views about the nature of taking evidence, the scope of taking
evidence abroad, and so on.

In order to resolve the conflicts among countries in taking evidence abroad,
Provisions as to the taking of evidence abroad were included in the Civil Procedure
Conventions of 1896 and 1905, as well as in that of the 1954 Convention, which
reproduced the provisions of the 1905 Convention. However, the Civil Procedure
Convention of 1954 mainly reflected the interests of the civil law countries, and the
provisions of taking evidence abroad was too simple, therefore, many common law
countries refused to take part in the Convention, which limited the effectiveness of the
Convention.

To ease the friction between the civil law countries and the common law
countries, the Eleventh Hague Conference on Private International Law officially
adopted a suggestion to revise and modernize Chapter Il of the 1954 Convention
which dealt with the problems of taking evidence in foreign countries. On March 18,
1970, the Eleventh Session of the Hague Conference on Private International Law
revised and approved the Convention on the Taking of Evidence Abroad in Civil or
Commercial Matter ( referred in brief to as the Hague Evidence Convention). The
Hague Evidence Convention seeks to reconcile the conflicts of taking evidence abroad

between civil and common law countries. On October 7, 1972, the Convention
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entered into force. The Hague Evidence Convention was the first multilateral evidence
convention in which both the civil law countries and the common law countries
participated. The Hague Evidence Convention provided three vehicles for obtaining
evidence: letters of request, taking of evidence by diplomatic officers, consular
agents and commissioners. Compared with the 1954 Convention , the Hague Evidence
Convention simplified and expedited the execution of letters of request by regulating
their content and transmission, widened the limited authority previously given to
consuls. At same time, the Hague Evidence Convention firstly recognized the
authority of commissioners to take evidence within another signatory’s territory. After
the Convention entered into forced, it was widely accepted by international
community. Up to April 30, 2010, States signatory to the Convention had reached
50. The Hague Evidence Convention is one of the most successful conventions which
the Hague Conference on Private International Law have been adopted. The Hague
Evidence Convention constitutes legal basis for international cooperation of taking
extra-territorial evidence.

This paper analyzes the context of the Hague Evidence Convention and its
operational issues in depth, as well as its achievements and deficiencies of promoting
international judicial cooperation. At the same time, this paper uncovers the
problems of obtaining evidence abroad in China’s legislations and practice, proposes
relevant recommendations in improving international cooperation of taking evidence
abroad in China. On the content, with the exception of the introduction and
conclusion, the full text is divided into six chapters, which are as follows:

The introduction of the article mainly discusses the origin and significance of
topics. This p;irt also reviews the literature in issue of international cooperation of
taking evidence abroad. In addition, this part point out some key research ideas and
research methods to be taken.

Chapter I is on the taking of evidence abroad in international civil litigation.
The chapter discusses many basic concepts in international civil litigation, such as
the concept of evidence and the nature of evidence, as well as the meaning of taking
evidence abroad, the nature of taking evidence abroad, the value of taking
extraterritorial evidence, and so on. In addition, the chapter analyzes struggle and
cooperation of taking evidence abroad in international community.

Chapter Il is on the background of the Hague Evidence Convention and its main
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contents. The chapter focuses on the historical background of the Hague Evidence
Convention and status quo. This Chapter analyzes the key provisions and the
development of the Convention, especially on the reports of the special commission on
the operation of the Convention. In addition, the chapter conducts a comprehensive
comparison between the Hague Evidence Convention and other regional cooperation
documents of taking evidence abroad, including EU Regulation on the Taking of
Evidence and Inter-American Convention on the Taking of Evidence Abroad.

The article points out that content of the European Regulation are more
reasonable than the Hague Evidence Convention in many respects, which include:
(1) the Regulation requires the letters of request be transmitted directly between the
courts, it eliminates cumbersome procedures between the Central Authorities and
prompts the progress of taking evidence abroad; (2) the Regulation permits direct
taking of evidence by the requesting court, it improves the efficiency of taking
extraterritorial evidence; (3) the Regulation sets strict time limits to the execution of
letters of request, it ensures the efficiency of the extraterritorial evidence; (4 ) the
Regulation requires Member States to use the video conferences and teleconferences
in executing the letters of request, it satisfy the development trend of information
society. In addition, the article also stress that the Inter-American Evidence
Convention is more flexible than the Hague Evidence Convention in the scope of
application, the transmission of the letters of request and the issue of pre-trial
discovery.

Chapter III is on the main problems of implementation of the Hague Evidence
Convention. The chapter mainly analyzes some general issues involved in the
implementation process of the Hague Evidence Convention, such as the issue of
exclusivity of the Convention, the issue of pre-trial discovery, whether the Convention
should applies to the arbitration proceeding. First of all, opinions were divided on the
question whether the Convention is exclusive application of the Convention, some
countries consider the applications of the Convention are exclusive, and other
countries believe that the Convention applies to non-exclusive. After several rounded
~ discussions of this problem, differences remain between member states. Secondly,
many member states opposite pre-trial discovery of document in the United States,
and make a reserve to the Article 23 of the Hague Evidence Convention, which result

in conflicts between the United States and other member states. Thirdly, national
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legislations and practice vary considerably about whether the Convention can be
applied to arbitration proceedings. F inally, the chapter also explores the
achievements of the Hague Evidence Convention, combining a number of statistical
data on its implementation in the past 30 years. The main achievements of the Hague
Evidence Convention include: (1) providing a unified legal framework of
international cooperation of taking evidence abroad; (2) reconciling the conflicts of
the civil law countries and the common law countries; (3) promoting international
cooperation of taking evidence abroad in civil and commercial matters. Meanwhile
the author also summarized the defects of the Convention. For example, some unclear
define of the key terms, the delays of executing the letter of request, etc.

Chapter IV is on the implementation of the Hague Evidence Convention in
member states. The chapter demonstrates different practice in implementing of the
Hague evidence Convention in United States, Britain, France and Germany. Through
analyzing some cases in relate to the Hague Evidence Convention, the author further
explores the root causes of conflicts between member states.

When it comes to the implementation of the Hague Evidence Convention in the
United States, the article points out that since the Convention entered into force on
the United States, the application of the Convention in the United States Courts is still
far from unified. The vast majority of the Courts still take the practice of unilateralism
and the method of discretion to decide whether to apply of the Convention, which is
the root cause of conflicts between the United States and other countries. As for the
implementation of the Hague Evidence Convention in the United Kingdom, France
and Germany, the article explores that on the one hand, these countries adhere to
their traditional system of taking evidence abroad, on the other hand, these countries
conduct legislative reforms in recent years and begin to take an increasingly flexible
position to the U. S. -style discovery.

Chapter V is on information technology and international cooperation of taking
evidence abroad. At first, the chapter deals with the impact that information
technology has on the traditional rules of taking extraterritorial evidence. And then
the chapter undertakes a comparative analysis of the relevant law in several countries
and stresses the need for a uniform international solution. In addition, the chapter
also discusses reflection brought about by Hague Conference on Private International

Law in the past decades. Finally, the author propose, although the Hague Evidence
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Convention has no obstacle provisions for using of information technology, there are
still legal, technical and personnel obstacles in taking of evidence abroad by
information technology in many member states.

Chapter VI is on Chinese legal system of international cooperation of taking
evidence abroad. The Chapter first provides a systematic explanation of the legal
framework on taking evidence abroad in China. Then, the chapter elaborates some
problems by analyzing of some typical cases about taking evidence abroad. In
addition, the chapter also pointed out many issues in the implementation of the Hague
Evidence Convention by studying of questionnaire that received from the Chinese
courts. Then, the author put forward several suggestions to build our country’s system
of international cooperation of taking evidence abroad, including improving the
existing legislation of taking extra-territorial evidence, adding the methods of taking
evidence abroad and exploring new forms of cooperation, formulating practical
handbook on implementation of the Hague Evidence Convention.

The last part is conclusion: reflection and prospect on the framework of
international cooperation in taking of evidence abroad. The author undertakes the
major exposition on the existing mechanisms of international cooperation in taking
extraterritorial evidence, and then elaborates some gradual formation of the new rules
in international communities, as well as new trends of international cooperation in
future. The development trends are the following: domestic law reforms and
convergence; the diversification of inter-governmental cooperation, and so on.

In conclusion, although international cooperation in taking of evidence abroad in
the 21st century will face more challenges, international community will be able to

find new solutions, and the Hague Evidence Convention will revitalize in the future.
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