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ABSTRACT

The mid-19th century, product liability as a question of law came out for
the first time in the British judicial precedents. After World War II, with the de-
velopment of industrial society and the progress of science and technology, par-
ticularly the advent of the modern consumer society, products in a wide range of
rich type number greatly changed people’s production and living conditions,
made human society more prosperous than ever before. At the same time, how-
ever, the defects in the product design, manufacture and circulation bring more
and more danger and damage to the users’ personal or property, and even the
large-scale infringement lead to serious social problems. How to deal with the
product tort caused by violations to become a significant legal issues in different
countries and regions. In this context, the Product Liability Act boarded the
stage of history, and widely accepted by the legal system of various countries,
become an important area of Modern Tort Liability Act.

Product liability law both in theory and practice is very strong. In this pa-
per, under the theoretical framework of the product liability law, on the one
hand, it is thoroughly interpretion and analysis of relevant theories as well as the
specific content of the product liability legislation; on the other hand, it also a-
nalysis and evaluate the referee criterion of sentences in ours judicial practice, to
the develop and improve ours product liability legislation and norms. This paper
is to product liability theory and the case as the research subject, it analyzed and
discussed them in the system and comprehensive level. It is divided into eight
chapters, about 32 million words.

The first chapter is about product liability imputation principles of evolution
and trend. Because the risk of causing consumer product responsible person or
propertly losses, on the whole it has experienced from contract liability to tort li-
ability,, from fault liability to strict liability. In the late 19th century and early
20th century, in order to get rid of the bondage of contract relativity, the negli-



2 PRIEER SHEIPR

gence tort liability replaced the contract law. After the mid-20th century, in or-
der to strengthen the protection of vulnerable consumers and ensure that acci-
dents are reduced to the economy, a reasonable level, the strict product liability
system was developed. However, with the emergence of complex product liability
lawsuits, comprehensive applying strict liability in the field of product questioned
by more and more people. In “American tort law Third Restatement: product li-
ability” , it explicity limit strict liability in the case of product manufacturing de-
fects, but product design defects, warning defects, and tracking observation de-
fects are to applies to negligence liability, this is the latest trend of sellers or
producers,all are for strict liability instead of fault liability.

The second chapter is to define the concept and the scope of the product,
from the point of comparative law, the development trend of the product liability
law indicates that the product category is more and more broad. From tangible
movable property to the invisible electric, natural gas and even real estate, from
industrial products the manual product and primary agricultural products to the
strict product liability can be applied, so it shows that the product liability legis-
lation further enhance the protection of consumers’ rights and the interests. The
legislation of product liability in China limits the products in the process of man-
ufacturing, circulating, using and consuming tangible personal property, manu-
facturing or processing, its scope is too narrow, and improper limits the scope of
product liability. It can not only through selling but also leasing and borrowing
and so on to make products to be marketed to consumers, flowing into the circula-
tion, sphere in such a situation also can be regarded as products. For special
types of property, such as primary agricultural products, the information of pub-
lication, computer software, prescription drugs, blood and human organs, thrift
and aircraft, whether or not they belong to the product based on the product lia-
bility legislation behind policy.

The third chapter deals with the classification and judgment of product de-
fects in the field of comparative law. Assertion of product defects is the core re-
quirements for all product liability cases. From the perspective of comparative
law, the definition of product defects, both of them are the lack of the safety
which the consumers and user expected, thus to consumer or user’s personal or
property with the unreasonable danger to measure. Product defects are usually

divided into: manufacturing defect, design defect, warning defect and tracking
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observed defect. For manufacturing defects, For manufacturing defect, when u-
sually according to deviate from the expected design standard to measure the ex-
ternal,, apply the principle of strict liability; For the case of defects in design, it
requires the plaintiff to provide a reasonable alternative design and through the
“risk-utility” standard to judge in the laws and legal precedent of many countries
or regions,which means to apply negligence liability essentially; Contacts safety
obligation is the basis of warning defects,the manufacturers and sellers of prod-
ucts make the product into circulation, the makers and sellers of the product
must be the product may bring harm risks to provide reasonable instructions and
warning applicable for negligence, it applies fault liability as well. In terms of
product defect tracking, its development mainly to limit the risk of defense, the
judge is the standard of “rational man” , its essence is the same principle of fault
liability.

The fourth analyzes the product defect system, jurisprudence and its per-
fect. Judicial practice in China, product quality disputes include product defect
and product flaw cases, the former belongs to the field of contract law, the latter
is part of the product scope of tort liability. Some judgments take product defect
cases for product liability cases, resulting in confusion between contract disputes
and tort disputes. It treats “unreasonably dangerous” as the judgment standards
of product defects in current laws, while the substance of “unreasonably danger-
ous” is national standards and industry standards in judicial practice, which is
difficult to adapt to the requirements of the product’s defect typed. Product lia-
bility law in China should use for reference the division of the product defects
tape, respectively, using different standards and imputation principles to achieve
a reasonable balance between the producers, sellers’ behavior patterns and Con-
sumer Protection. The properties of product recall should be legal liability but
not the obligation. On the burden of proof the victim as long as the product exists
prima facie evidence, which can be initially identified a defective product. In
exceptional circumstances, it can be presumed defect in a product based on a
high degree of cover probability, as long as it was proved that other reasons but
not the product defect give rise to the accident.

The fifth chapter mainly analyzes the subject of product liability. It is the
bearer of product liability. From the perspective of comparative law, it involves a

wider range according to Product Liability Law in the USA, which the vertical
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chain related person in manufacture ,procession and sales may be responsible for
the toss of defective products; however, in Europe and Japan, the subject of
product liability mainly focus on the producers. As for the producers, it includes
not only the producer of the finished product, but also including such as spare
parts, raw materials producers, prospective producers (such as the trademark
granted to others to use or allow the actual producers marked its name on behalf
of producers ) and importers. According to the “Food Safety Law” Article 55,
the spokesperson is the subject of product liability as well, but standing on the
theory of legislation, it is not appropriate to expand the range of product liability
subject to those directly involved in the production and supply chain in the
process of people. The seller should include distributors, retailers and renters.
In terms of the relationship between the producers and sellers, both of them
should assumed the unreal joint liability when the loss of others caused by the
defective product.

Discussed in Chapter sixth is the causal relationship between product de-
fects and damage. In principle, the judgment of the causality in product liability
shall adopt the version of causality. For the conditions of the relationship, if it
finds that the casual relationship between product design flaws or manufacturing
defects and the fact of damage, the “delete version” should be adopted. If iden-
tified the causal relationship between defects of products’ warning instructions or
defects of tracking and observing and the fact of damage, then the“substitution
version” should be adopted; the judgment of causal relationship on the legal,
should follow the guidelines of the ordinary people on the basis of a moderate in-
crease”. In exceptional cases, you can also draw on the theory of “market
share”. In principle, it should be borne by the victim, the burden of proof of
causality. For high scientific and technological content, special and complex
product manufacturing process, if the victim justify the damage occurred after
use of the product, and the possibility of the presence of such damage in such a
defective product, that can be presumed causal relationship was established, in
turn the product producer or seller of the defective product shall prove that there
is no causal relationship between the damage and the product.

Chapter seventh analyzes the commitment of product liability. Our product
liability method includes not only traditional civil law damage liability form of re-

lief, but also includes the removal of obstacles, to eliminate the danger of pre-
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ventive form of liability. Product liability damage includes both property damage
and non-property damage, and its scope of compensation can be applied to the
general provisions of tort damages. Defective product loss, however, belong to
the scope of the warranty liability in contract law, is considered pure economic
loss in tort. Defective product loss should be relieved by the contract law, nei-
ther can it be added to the scope of the product liability compensation, nor can it
be included in the scope of the negligent tort liability compensation, to maintain
binary relief of liability for breach of contract and tort liability system. Explana-
tion Tort Liability Act 41 and 42, by 1 narrowing on purpose, limit the scope of
the product liability compensation in “other than the defective product dama-
ges”. Punitive damages as an exceptional form of damages, with deterrence and
punishment function should be strictly limited, in order to reduce the arbitrari-
ness of punitive damages.

The eighth chapter deals with product liability defenses. Producers or dis-
tributors in product liability litigation, can make defense based on fact in order
to reduce or waive its responsibility. The development risk is the risk not yet
found when the product was put into circulation due to the level of science and
technology and its significance is to limit the application of the strict liability, to
avoid responsibility in terms of absolutes. In order to balance the interests of pro-
ducers and consumers, appropriate restrictions should be taken to the develop-
ment risk and then dovetail it with the product tracking and observing defects
system. China should learn from the defense made by the victims of non-normal
use, or misuse, alteration, or transformation, instead of adopting the legitimacy

defense.

Keywords: product; unreasonable risk; manufacturing defects; design defects;

warning defects; tracking observation defects; pure economic loss
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