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JUDGMENT:

1. This reference [*3] for a preliminary ruling concerns, first, the interpretation of
Article 2 (a) of Directive 2001/29/EC of the European Parliament and of the Council of 22
May 2001 on the harmonisation of certain aspects of copyright and related rights in the
information society (OJ 2001 L 167, p. 10) and, secondly, the conditions for exemption of
temporary acts of reproduction within the meaning of Article 5 of that directive.

2. The reference was made in the context of proceedings between Infopaq International
A/S (“Infopaq”) and Danske Dagblades Forening (“DDF”) concerning the dismissal of its
application for a declaration that it was not required to obtain the consent of the rightholders
for acts of reproduction of newspaper articles using an automated process consisting in the

scanning and then conversion into digital files followed by electronic processing of that file.
Legal context

International law

3. Under Article 9(1) of the Agreement on Trade-Related Aspects of Intellectual Pr-
operty Rights (“the TRIPs Agreement” ), as set out in Annex1C to the Marrakesh Agree-
ment establishing the World Trade Organisation, which was approved by Council Decision
[*4]94/800/EC of 22 December 1994 concerning the conclusion on behalf of the European
Community, as regards matters within its competence, of the agreements reached in the U-
ruguay Round multilateral negotiations (1986-1994) (0J 1994 L 336, p. 1):

“Members shall comply with Articles 1 through 21 of the Berne Convention (1971)
and the Appendix thereto...”

4. Article 2 of the Berne Convention for the Protection of Literary and Artistic Works
(Paris Act of 24 July 1971 ), as amended on 28 September 1979 ( “the Berne Convention” )
reads as follows:

“(1) The expression ‘literary and artistic works’ shall include every production in the
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literary, scientific and artistic domain, whatever may be the mode or form of its expression,
such as books, pamphlets and other writings...

(5) Collections of literary or artistic works such as encyclopaedias and anthologies
which, by reason of the selection and arrangement of their contents, constitute intellectual
creations shall be protected as such, without prejudice to the copyright in each of the works

forming part of such collections.

(8)The protection of this Convention shall not apply [ *5 ] to news of the day or to mis-
cellaneous facts having the character of mere items of press information.”

5. Under Article 9 (1) of the Berne Convention, authors of literary and artistic works
protected by that convention are to have the exclusive right of authorising the reproduction
of those works, in any manner or form.

Community law

6. Article 1 of Council Directive 91/250/EEC of 14 May 1991 on the legal protection of
computer programs (0J1991 L 122, p. 42) provided:

“1. In accordance with the provisions of this Directive, Member States shall protect
computer programs, by copyright, as literary works within the meaning of the Berne Con-
vention for the Protection of Literary and Artistic Works...

3. A computer program shall be protected if it is original in the sense that it is the
author’s own intellectual creation. No other criteria shall be applied to determine its eligibility
for protection.”

7. Article 3 (1) of Directive 96/9/EC of the European Parliament and of the Council of
11 March 1996 on the legal protection of databases (0J1996 L 77, p. 20) provides:

“In accordance with this Directive, databases which, [*6 ]by reason of the selection or
arrangement of their contents, constitute the author’s own intellectual creation shall be
protected as such by copyright. No other criteria shall be applied to determine their eligibility
for that protection.”

8. Directive 2001/29 states the following in recitals 4, 6, 9 to 11, 20 to 22, 31 and33
in the preamble thereto:

“(4) A harmonised legal framework on copyright and related rights, through increased
legal certainty and while providing for a high level of protection of intellectual property, will
foster substantial investment in creativity and innovation, including network infrastructure ...

(6) Without harmonisation at Community level, legislative activities at national level

which have already been initiated in a number of Member States in order to respond to the



