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Abstract

The modemization of civil law is the historical course in which the civil law
progresses from the traditional norm-value system based on natural economy to the
modern norm-value system based on market economy accompanied by the transition
from the traditional society to the modern one .It has three characteristics, that is, the
e)_(tensiveness of the content, the protracted nature of evolution and the subordinate of
evolution, with no exception of the modernization of Chinese civil law. The
modemization of Chinese civil law is the integrity of the modernization of the idea,
the basic principle, the system and the form of civil law, which comes into practice on
certain social and economic foundation.

Comparison between the successful Starting of the modernization of civil law in
Western Europe in 19 century and failing beginning of the modemization of Chinese

civil law early in 20 century states that the prosperou handi y and the
independent civil society is the social and economic foundation respectively of the
modernization of Chinese civil law. As the reformation of economic system is moving

continuously toward the market y, socialist market ic system is

gradually constructed and the nation is gradually withdrawing its power from the
economic and social realm 20 years since the reform and opening to the world in
China, the power of Chinese civil society is gradually strong and Chinese civil society
begins to grow. Chinese civil society should be constructed on the targeting mode of
the effective interactive development of strong nation and strong civil society, that is
to say, the nation can satisfy the needs of civil society by doing its duties efficiently,
strong civil society can prevent the national power from interfering with the civil
society, and their effective interactive development can remedy the defects of the
opposite side.

The effects of the modernization of the Chinese civil law rely on the degrees of
the modernization of the Chinese idea of civil law. The Chinese citizens’ current ideas
of civil law fall behind the course of the modernization of the civil law, which contain
that Chinese citizens cannot master the knowledge of the civil law well, the citizens’
consciousness of civil rights is not strong, the national officials lack right evaluation
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on civil law, the citizens cannot take enoug}f belief in f:ivil law. The above lagging
ideas result from the low educational level of the part of Chinese citizens, ineffective
practice of civil law, lack of prosperous market economy and independent civil
society and influence of the traditional backward idea of civil law. The key of the
modernization of the Chinese idea of civil law is to make four changes of the idea of
civil law under the spirit of civil law, ie., change from the law-equal-to-
criminal-law” idea to the idea of that civil law and criminal law are equally important,
from the grading idea to the idea of personal equality, from the idea of national
omnipotence to the idea of limited autonomy of private law, and from the idea of
laying stress on duties and ignorance of rights to the idea of laying equal stress on
duties and rights. The basic principles of civil law give expression to the spirit of civil
law. They are regulations which effects pierce through the civil legislation, civil
justice and civil behavior, and have four functions——declaring the spirit of civil law,
leading the civil legislation, guiding the civil behavior and making up the defects of
written law, The modern basic principle of civil law is the unity of systematic form
and spirit of civil law. The modern basic principle of Chinese civil law must express
the spirit of civil law distinctively, directly and modernly, and should be constructed
logically around the subject, content and conscious behavior of civil legal relationship
because the system of civil law is set up on the theory of the three factors of civil
legal relationship. As the division of labor in modern society is becoming more and
more elaborate, social cooperation between the market subjects gradually enhances,
the civil duties and social responsibilities on the civil subjects increase, the
modernization of basic principles of Chinese civil law should follow the trends, ie.,
the integrity of concrete and abstract personal equality, extensiveness of limited
autonomy of the will and the establishment of equality of civil duty and right.

The modernization of the civil law system is the key of the modemization of
civil law. It must adjust the social activities, aim at the doctrine of humanity
centralism and express the normative concepts and systematic contents logically. The
modemization of Chinese civil law system includes modernization of civil subject
system, civil right  system and civil juristic act system. As the genetic technology
and information technology are extensively applied in 21 century, the modernization
of civil subject system appears, the subject scope of natural person will be broadened
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to cloning person, non-legal-person body will obtain the subject position, the
classification of legal person will further open, ie., cancel the classification of
enterprising legal person based on the ownership, adopt the classification of
profit-going legal person and non-profit-going legal person, and the profit-going legal
person can be further classified into legal person of government units, institutional
persory, legal person of mass organization, corporate body and other non-profit-going
legal person. The modernization of Chinese civil right system is composed of the
systematic personal rights, the opening of the types of property rights, the
extensiveness of intellectual property and the independence of membership rights.
The systematic personal rights contains dualistic system of abstract and concrete
personal rights, and the rights of status are composed of right of honor, parental
power, right of kinship, consortium. The opening of the types of the property rights is
made up of two parts: the integrity of commercial rights and the expansion of other
new property rights and types of real right. The former includes the property right on
the trust estate, the right of the bill-of-lading holder, the rights on notes and the
property rights according to the public law, the latter is composed of expansion of
types of jus in re propria, extensiveness of the types of ownership and broadness of
the types of jura in re aliana. The extensiveness of intellectual property reflects that
the expansion of its range and connotation, extension of its types and appearance of
exclusive right to new plant variety, the right on the layout-design of integrated
circuits, the right on domain naﬁ)es, exclusive right to business secrets, etc. The
membership rights, which include the right of villagers, the right of residents, the
right of share-holders, the right of members of various social organizations, etc. The
key of the modemization of the system of Chinese civil legal act is to identify its
establishment condition from the effective one, widen its range to the juristic act of
right in rem, regulate the establishment system of civil legal act through internet,
which include the recognition of the contractual subject through internet,
distinguishing of the establishing location and time of contract and the remedies of
contractual rights resulted from the mistakes on declaration of will by electronics, etc.

The form of civil law is the body of expressing the system of civil law and
displaying the spirit of civil law. It has its own characteristics due to the variety of its
development history. The modernization of form of civil law should abide by three
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guidelines, i.e., follow the principle of opening formal system of civil law so as to
conform to the developing trend of the content of civil law, satisfy the needs of social
development, expand the spirit of civil law, follow the principle of the inheritance and

creation of the traditional form of civil law so as to comply with trend of

independence and pluralism of its development, i the social approachability of
civil law to the people, enhance the legislative efficiency, economize the lawmaking
cost, create the form of Chinese civil law, follow the principle that commercial law is
the special law of civil law so as to deal with the relationship between commercial
law and civil law and make the form of Chinese civil law into modern lawmaking
mode. The three guiding principles of the modernization of the form of Chinese civil
law determine the trend of the modernization of the form of Chinese civil law, i.e., the
combination of civil and commercial codes, de-codification and separate regulations
of civil and commercial law under the general principles of civil and commercial law.
The aim of the modernization of form of Chinese civil law is to construct the system
of civil and commercial law with the separate regulations under the general principles
of civil and commercial law, concretely speaking, is to delete the content referring to
real right, contract, tort, inheritance, marriage and intellectual property in General
Principle of Civil Law and then adapt them into separate regulations civil and
commercial law firstly, and secondly enrich the general regulations in General
Principle of Civil Law and regard them as the general principles of civil and
commercial law which govern the separate regulations of civil and commercial law.

Key words: idea of civil law  principle of civil law  system of civil law

form of civil law  modemization
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