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Abstract

The effective international cooperation s
indispensable to fight against terrorism, whose basis is
international law, particularly the law of terrorism.
Since recent half a century, international legislation
against terrorism as an important part of international
anti-terrorism law has developed rapidly, however,
which is only limited to making sectoral conventions
against terrorism. The Comprehensive Convention on
International Terrorism ( hereinafter the Convention) , as
an latest international legislation against terrorism, has
progressed slowly, which is drafted by the United
Nations General Assembly and has been concerned and
expected by international community. The Convention
is a universal convention against terrorism to
comprehensively prohibit terrorism and apply to all
circumstances addressing terrorism, which is not yet
completed after negotiating for nine years. This book,

from the perspective of international law, makes a
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systematic and overall study of the Draft Convention and focuses on the
main issues and outstanding issues in the Draft Convention, and then puts
forward the views and suggestions of Chinese scholars.

At present, there are three most controversial issues in negotiating the
Convention as follows; the one is the definition of international terrorism,
the second is the scope of the Convention’ s application, the third is the
relationship between the Convention and the sectoral anti-terrorism
conventions. In the above key issues, the ones of the definition and the
scope are most heated arguments, while resolution to the issue of the
relationship depends on having resolved the issues of the definition and the
scope.

The Draft Convention contains a relatively broad definition of
international terrorism. Under the Convention, any person commits an
offence of international terrorism if that person causes death or serious
bodily injury to any person or serious damage to public or private property
when the purpose of the conduct, by its nature or context, is to intimidate
a population, or to compel a Government or an international organization to
do or to abstain from doing any act. Although this definition is not
satisfactory, it is really necessary for the Convention to work out a
definition of terrorism. In our opinion, the negotiating parties should try
their best to work out a conceptual definition of terrorism with a relatively
clear intension and extension in order to sufficiently explain the elements of
terrorism, which will help distinguish lawful political acts from unlawful
means of struggles and make the precise delimitation between terrorism and
non - terrorism.

The issue of the application scope of the Convention is the key issue to
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decide whether or not the Convention can be concluded. Presently, there
are two outstanding issues surrounding the draft article 18 of the Convention
on its scope, one is the issue of the National Liberation Movements
(NLM, also called the issue of “the foreign occupation” ) and the other is
the issue of armed forces which is in essence the issue of State terrorism.
The disagreement on the application scope lies in the following opinions:
some States claim that activities of armed forces should be not governed by
the Convention, the others insist that the activities of national liberation
forces against foreign occupation should be expressly excluded from the
scope of the Convention and that State terrorism should be included within
the definition of terrorism. It is a long disputed problem whether or not
NLM should be excluded from the scope of the Convention. We think that
it is very necessary to clarify the issue of NLM, and the activities
undertaken by NLM including military struggle should not be regarded as
terrorism crime, although NLM’ s actions also should be in conformity
with international humanitarian law (IHL).

The issue of armed forces within the scope of the Convention
represents the following two aspects. One aspect is how the Convention
deals with the activities of armed forces during armed conflicts. With
respect to this problem, the text circulated by the Coordinator of the
Convention represents the view of the West countries group, which
provides that this kind activities are not governed by the Convention, while
the text proposed by the Organization of the Islamic Conference ( OIC)
provides that the activities of the parties including national liberation forces
during an armed conflict are not governed by the Convention. The

substance of the controversy of above two arguments is how to distinguish
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activities covered by IHL and by the Convention. A principle to resolve the
problem is IHL is not prejudiced by the Convention nor does the
Convention seek to restrain the development of IHL. Another aspect is how
to regulate the activities undertaking by the military forces of a State in the
exercise of their official duties. In respect to this problem, they are not
governed by the Convention according to the text circulated by the
Coordinator while, on the contrary, they are governed by the Convention
under the text proposed by OIC if those activities are not in conformity with
international law. We hold that the terrorism acts committed by the military
forces of a State in time of peace belongs to acts of State terrorism, which
in theory should fall within the scope of the Convention. However, since
there are a lot of difficulties to punish States themselves for their terrorism
acts in the present international reality, in order to make the Convention
pass as soon as possible, it may expressly provide that both activities
undertaken by military forces of a State during an armed conflict and in the
exercise of their official duties and the activities by national liberation
forces are not governed by the Convention. In fact, beyond the
Convention, it can apply other rules of international law such as IHL and
international criminal law to regulate military forces’ acts.

With respect to the issue of the relationship between the Convention
and the sectoral anti — terrorism conventions, one argument, based on the
lex posterior rule, thinks that the Convention prevails over sectoral
conventions because the Convention is the latter treaty and the latter treaty
prevails over the earlier one. Another argument, based on the principle lex
specialis derogat legi generali, holds that the provisions of sectoral

conventions should receive priority because sectoral conventions are special
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laws. The solution to the issue of the relationship depends on how to locate
the Convention, that is, it is an umbrella convention or just only
supplement one. Actually, if the negotiating result of Article 18 on the
Convention’ s scope satisfies the concerns of States over terrorism, it will
be readily solved which is priority, the Convention or the sectoral
conventions against terrorism.

The effective cooperation mechanism of combating international
terrorism mainly involves jurisdiction, extradition and asylum,
international cooperation, and so on. With respect to jurisdiction, the
Convention actually affirms that the sovereignty of parties would not be
limited because of participation in the Convention, and the Convention
does not govern the terrorism crimes committed completely within the
territory of a single State. The Convention establishes the way to overlap
applying national jurisdiction and the Convention’ s jurisdiction, which
makes the Convention’ s jurisdiction being exercised comprehensively. In
terms of extradition system, the Convention affirms extradite-or-prosecute
principle under the principle of double criminality, meanwhile the
Convention, by non - justification clause, reaffirms that terrorism is not
political offence. However, since the Convention does not clearly provide
the definition of political offence and the relationship between extraditing
terrorists and the circumstances refusing to extradite provided by national
extradition law and existing treaties concerned, the Convention needs to
improve. In respect to asylum, the latest Draft Convention provides
limitation on the granting of asylum to refugees. However, the definition
of refugee may lead to the possible use of a double standard in fight against

terrorism and operational differences in practice. In international
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cooperation in criminal matters related to terrorism, the Convention
requires parties providing mutual legal assistance in judicial investigation
and criminal procedure, and imposes on parties the obligation to cooperate
in information exchange and prevention of terrorist acts. This kind of
obligation of prevention and cooperation addresses all kinds of terrorist
acts, which make the Convention have more advantages than existing
sectoral conventions.

Though the Draft Convention doesn’t mention the underlying causes
of terrorism, every year some delegations on negotiating the Convention
emphasize the need to address the root causes of terrorism. The root causes
of terrorism are very complicated, which involve social, political,
economic and cultural and other elements. To address the root causes of
terrorism such as despair, humiliation, poverty, political oppression,
extremism and violation of human rights, the Convention needs to work out
a set of measures and rules of terrorism to avoid tackling terrorism on the

surface, not at the root.
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