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Abstract

Since the actual carrier legal system’s implementing in China, it
produced a well effect on the dispute settling of contract of carriage of
goods by sea. By bringing the liability of the actual carrier into the
regulation of the China Maritime Code, the system made the liability of
the carrier and the actual carrier unified, and on the other hand, lightened
the onus probandi pressure of the cargo damage claimer, thus provided
comprehensive legal protection for the merchant. As the actual carrier
legal system originated from an international convention other than a
development outcome of traditional civil law theory, there existed all
kinds of argument on the system’s interpretation and extent of
implementing,, and these different understanding plays a negative role on
the operation of the system.

On the basis of combining theory and practice, adopting historic
analysis method, this thesis introduced the background and object of the
actual carrier legal system, explored process of the system’s come into
being. The author hopes such an exploring would provide sound historic
foundation for the correct interpretation of the legal system. Including
china, other nations like Nordic countries also absorbed actual carrier

system into their law. This thesis compared this kind of absorbing in



2 SERRIB ARG BRI

different countries. Through finding the difference between the Hamburg
Rules and the China Maritime Code about the actual carrier system, the
effect of this difference produced on the system’s implementing was also
thoroughly analyzed. On the basis the introduction of different arguments
about the identification of actual carrier, this thesis discussed the standard
which should be carried out for the identification of the actual carrier, and
some material cases of identification problem were also produced in this
paper. Considering the development on the shipping and legislation
practices, this paper argued that the actual carrier concept should be
spread out, and thus the vessel manager and the terminal operator can also
be identified as an actual carrier. When suing an actual carrier, the cause
of action is question breeding lots of dispute. Through discussing the
nature of the actual carrier’s liability under the China maritime law, this
paper holds that the principle of ascertaining liability for the actual carrier
should be the same as that for the carrier, but the composing element of
the liability for the actual carrier is different from that for the carrier. The
liability and responsibility of the actual carrier is also a focus in the China
judicial practice recently, so this question was analyzed detailed under
different background. On the basis of systematic introduction of relevant
legal system of the common law countries, this paper discussed the
sameness and difference of system between China and the main common
law countries, at the same time, the outcome of these differences were
also analyzed. The author believes that this kind of comparing would
generate useful reference help for the perfection and development of actual
carrier system in China law.

At the end of the paper, the developing trend of the actual catrier
concept was discussed and the concept of maritime performing party in the
Draft Convention on Contracts for the International Carriage of Goods
Wholly or Partly by Sea promulgated by the United Nations Commission
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on International Trade Law was also analyzed correspondingly.

Key words : carrier ; actual carrier ; principle of ascertaining responsi-
bility ; unification of responsibility



H =

5l

mit

F—% LRRKIEASERA®RL

i 4z SN ;e
A kbR A BB SL
BT SChRARE A BRI Bk

BIE XERRIEAMIRR
BT ABARNIRG
B SEERAREB ARG

F=F XBRREAHEHBRGER
BT MHEEAEZRETRRE
W BUHEEAEEWETHRME

FHNE RENIFEEREAFEHE
BN LRFRARBAFIEHETEL
¥ EREREBEATENRE
=T ZRRBEASEREAFREZRINAER

13
35

39
40
67

82
82
101

127
127
142
157



2 SERRAE AR BRI

FRE BAXERVETR
g0 #®E
= BDamAK
=% xR

EAE XRREANENZREE—BEBRAH
T WEBE AT SR

T WEEAN R E

W WB R AT B S SRR RS A\ R

-
-
®

FtE HiE

B 3k
Rid

165
165
180
194

203
204
213
232

235

238
248



—  E B ROR

W EYER UL ER A RA RIS, ERERS HYER
o SR TR MG, FIBT, Y5 R R B 0 UK R AR
FR, B ROF TR TRE, BTG ROEEERER,

BB S, REASKEAT LB LRYEHARE, TUAES
P WS R AR, T R A AR BB, RE
T B O FELEE A S 5 W68 A b &E AR, ERH%
PR B — A B E R B E R R E S U T Y
B0 3E U OO I B B R SRR I SE AT, IR R R R A B
RS R .

MEEARAETTS, AN FRYEHTRUUER T REA,
HEZH T RWER AR, TH FAELAEYERRFATY
KRR A EEA T RS A B SEASERS 5HYE
WIFI T, B BRI R SR, FRAEAFRXRENE
AR

MEEEEERNERASRBEEER T RO, B REEH
B R R RS T E N 22, WAt A &8 a0 224, R A 287
ZHEMEFREARAREHAEEMERIAAE. NRKYERT
BB 1522, FE A (KR A ) FEAT RIBVRIA R, BT I 0t (0%



2 ShrkiE AR PR

R R A, T B AR R LR AL
Brf B B BTRART R o

AR 2, 4638 A OO ) 584 1T LAY S 55
B A IR BRSE A BT RIBURIA, MRS H0 VR 1A SC K T LG
BURBF A2 VR AR A, (B F 51 B R AR T A P B RR R
RELE SR AT RS A TRV, B0 SRR A DA
PEE B AT SRR & P KR IR AL 4T R R Bt
B, BUH T B B A 4 L S B B AR BT R a5
HATRATIE, RS0, VRV ML R R SR RE IR 3
SURPITR (PR VFIR) T8, 2RI R R B
X FRIE A R URIE , ¥ B 7 T 6 SEPR S 15 56 9 0 0 B A
.

VR BB TG , R A BT B B0, A R R I A BT R
BRI, SR SRS S E EE R KA, BB R
R AR BRI B B SRIRA, JRR A S RETMEAREA
BB B TTR SRR, 5 T B 5 [ A i B 4 2
MR AR A SR RIRLE

AR, RIS VR £ BB/ TH 0 R L (1) R A
R BOTRIE A 25 £ R RERBRA , R TR HL R
i (2) Wb BT BT 000 A S0 R T, 24 T L
R HRAE

= A FER R E N R e

£ MR RO R KB AT o E SO TR — AR
£ R HIR 7 KR AR DR HIXHEE” , BRI B R T
gk, feskukh, EN AR LIRSS B R BT K
3 o AAE R P 00 75 36 9 o BORK S 45 D 0 AL i (privity of
contract) , FLAEA KA B & R F AKX RAERT 4% A
UG b, AT RN A R AP AT, TR A



3l

(3
(FS]

AREIFERHPATERL )

REWRERRT A FHXE A A B X5 EEE Bl
X, A EAENHE R A F R R AR E KA R YA Z R A REAR
71, RE AR EEAN—T & TSR x5 & H ER KRR VR, T
A SHEAFXRNBE ARG R EHHER, WARE A NE
ZABESFA LRSS, ARG EEREFENRF ) WK
AR SFAS AR AEAD ARG ERZA AR LS ; R R G FE
RN EMAR LA SR LT,

BT A FEAEEL, BRAZAS, B ERYEREANETS
HEYRBEKER A R AR LR, WRTEAKXE, LAk
BARALTIRTAZ ARSI, ERET XK Y
W, RS BRT RE RS B, B R MR TR ST XM A&EA
R R, TR VRIA I8 17 AR B A Z A 4k, IR B ARRBEA 32
JB B HoA AR A TR B L Br e s A A A RIS TR 2
H# . AL A R, SRR B R 7 B X R SRR 2B T &, TEEH
A RS A RS A% (ORF/ 45 AN ) g8
JEHRZE, FEEN B LR BRI R E WS RELHR,

WG B b R — B FE R — T % I8, R
BRI EDAREAIEN” RESEEER T HEEELMBAL
SEYIRIA TR, KRR T 284 R HMhS 5% 5K AR R R
R

M{1978 FB & Hig LR Wiz A 4) (RR(EMM)) WM
F—MAEN A R A RENEY T — B ERN R HTRPR
YR AR 35 5L 5, R AL ARSI XM S R iRz
WEE5EMABWENE - HEEE, BT T LERRE AR E, LA
TRBAMERREABBFTEN -3, LhRREAGHEHERE

(1) IKHEE  (ERERFKIIL) , R BEH HiRAL 1993 421,55 205 T,
(2] EFE.BERMHEE" , BOPEEE) 1996 4554 8,



4 hRE AEEH BB

(MR ) Wl B LR BUB T I H AR . HHILFMFIRZ
BRY,(BRE) P ERREANEERE T ENFEREL S
e AL

LREAREAHENRNZBRARSERAGERZRFEARE
K EBRRERBIE LEREYBRAAER) (UTHAR(EREE
KN HHBAFTHERBEIET RIFKER, £—FAE LRY
BHRSHENRBEREC LR —FHATHEKES,

ZEENEENBRNARTE

HF(ENMN) RBEMBERN T ZEZ, B, AR R E
Rz xtLhrkE ABEORERRMAETE. BHESRFI (R
BN BTSEAR M BE S , 3¢ T30 bR AR 2 A B e R BLUA I8 A B BT
BRI HLF R, ENE R FERT T A BRRN AR
RIVREERI BT A REW R AR LR R

FEEIS 5 SLERMISE A Y b, AR R FT S i B O 8, BR5E
TEFRBABERSENE R B OMRAZIRERER, RN
BRBEBRRECOERE) PHERRE AT EREE R KERRM,;
R BT R85, 0 b T (RN SRE (B RE) + T LE
HEFRENHENER, ERENRREEERKAXERE KK
R E 0T H SR E SRR RIS A BB AR R R B
I RIFIS [ 2 4k 5 R FASEUE S 07 A0 LB A4 7 ¥k, IR E T W 3L Bk
3B R R B R o AR TR R R E AR AR BT A A 2 S AR R
EHAATH 4 A%R LR BN FUMERTE, 7 T RE
€T L WASE S SIN ¥ ) IR op e - dep 2 S
BN EREEMNERHEEREN(BHEER) PHEE
BRI EHAT T BN BT

ABFNHLE, BEARAXRRECOERE) R HLEREEA
HEELHBARALEASTNE . S UE, HF—FENEhRE
ANBEREBNANE, SR ERX EERRE A G BB i s, 58
AN NI RARE AR R RSP, B AR,



F—F FLhRARE A B AL

F— KB AREBARER A

— I REBNEREESREARE

LI 6 R ol PR T 3 S R R R HE 2 R A — A R B B e
A GBS AR B A AR AR ERAEA ) IS
BB ENENT I ETHGX SR, B LERRE—MTFR,
B AL AR RS 3 5% , 2 o P SRR R “ Mg R o DL, MR R IR 3L A,
B4 T b A R B AR BT A AR ML LBV . RIB R RE R E
AR O, SR W FE AR B S B oy 2 P AR BN HE SR AR
P B 5% A (supercargo) o i 5 IR M EE 48 W 3 ) T4, A L I T4
MO T ANE, BT A e THRET 1, B
EHRABBANRT MRS FE @b 3 T R A AR
st W £k (2)

5A8 KBz s iAL, % Lt A RE A — AR
R BUE B RBEERN— T LFA ., RBEA SRAMRYRMRIEX
R BRI, FOR IR T RESR A T ABIEEMAL T E. WAERE M
ERBARERAEREN LSRN BY R EE X F—X ik

(1) FEREH: (K, R Rt 2003 418,552 |.
(2] S. Morison, The Maritime History of Massachusetts 1783 ~ 1860 (1921); A.
Nevins, Sail On The Story of the American Merchant Marine(1946}.



