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The question, “what is a dispute?” should be understood as, “what are the

various phenomena that can be thought of as a dispute?” Because the idea of dispute
implies something in contention, “dispute” and “ problem” are not synonymous.
This following will articulate some conceptions of “dispute. ” They are not mutually
exclusive, and any contentious situation is likely to be a dispute in multiple
senses.

1. Conflicts of Wills ( Desires, Intentions ). Considering two children
quarreling over a toy. Depending on their development, they may rationalize their
positions by claims of right, but the underlying matter is a conflict of “wants.”
Conflicts of wills are resolved when disputants’ wills are modified or when
circumstances effect a disengagement ( for example, the children are sent to their
rooms). A definitive resolution of a question of legal rights may not resolve parties’
conflict of wills.

2. Argument/Disagreement. For example, “when does life begin?” or “what is
‘the right to bear arm’?” It is this sense of dispute that dominates dictionary
definitions.

3. Unsettled Relationships. Marital and labor management disputes are, only
most obviously, likely to be this kind of dispute in some of their aspect.

4. Conflicting Views/Intentions Regarding Future Relations. In this conception,
a version of unsettled relations, the dispute may be formal (for example, in contract
negotiation) or informal (for example, a dating couple breaking up because only one
of them wants to continue).®

) 2 v AN A0 AT DA B4 BB 7 A, I I AR 4 08 0 R X Ry 4
Gl i, HRAE B RE RSN, —F R RSN AR NER B
SEARMFI o Bl , R ZE 8] i Wb AR FR R B A 4 3, T BB SR T XU TN RS T 5
/N Gy, BE A S BOF A RIS S I, (H Wb 3R AR 1, — JF 3 K B AR A
X B ETOME RS ILT R R B AR A B R W E R T L R
DT, BP# B U7 AR 55 7 A R B DL R i KB, X R i i S U R Bl g
Al 1 77 AT R v, B 0 G SO e O SR HE T R LR AR L UROA DL R FR R
FIhRo

@ See Edwin H. Greenebaum, Lawyers’ Agenda for Understanding Alternative Dispute Resolution,

Indiana Law Journal, Summer, 1993.
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International commercial disputes occur for a number of reasons. Most,
however, stem from difficulties in communication. Although miscommunication is
possible in any business relationship, domestic or international, when parties come
from different countries the risk of communication failure increases exponentially.
This is because of the added cultural component.

The more dissimilar their cultures of origin, the greater the potential for
inaccurate perceptions, strong emotions and misunderstandings between parties when
they attempt to form a relationship or negotiate a dispute. Culture, including
language, is the acquired knowledge that members of a given community use to
subconsciously interpret their surroundings and guide their interaction with others.
Individuals from the same culture use their shared background to decipher each
other’s statements and actions. The overall disparity between Japanese and American
cultures makes it especially hard for commercial parties from these nations to
understand each other. As a result, the potential for the eruption of disputes between

them is substantial. @

@ See Andrew Sagartz, Resolution of International Commercial Disputes: Surmounting Barriers of Culture
without Going to Court, Ohio State Journal on Dispute Resolution, 1998.
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Arbitration is a device whereby the settlement of a question, which is of interest
for two or more persons, is entrusted one or more other persons—the arbitrator or
arbitrators—who derive their powers from a private agreement, not from the

authorities of a State, and who are to proceed and decide the case on the basis of
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such an agreement. ©

3. R HSCE R i AR M E ML FEM S ARSI, AL AT E MY AL
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VAR 1 B SR B IR E 2 4 E AU Z B R F AR (KR, HFUE
FR B BT BGE G 24 EHRBAT AR A RAMBE. —REEREE, FD
W JT P 4 B R ML T o

When an international commercial dispute arises, litigation is usually the least
appealing method to resolve the conflict. The extensive, well-documented problems
with litigation of ordinary commercial disputes include high cost, the likelihood of
injury to the underlying commercial relationship and the uncertainty of the outcome.
International transactions, however, carry an additional set of interrelated problems,
such as forum shopping, procedural complexities, enforcement, added costs and

sovereign immunity. @

FoF ERRBFEFEFUMRT A

EERREFRXRP ATFAANLYFARLYHSTEFEARANAZRES
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ML RS , o T AR B R B IE S IE W AT, 8 TR EE PRS2 X R
MR & R, & B R A& EBUR R A XERHAS, BRRSRA XS HEAE
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A OF, B R M PR FA . XUAAR KT X RE & B AR KRR AE
AR :

—. iFik

WirRE—FERELHEBRFUMRTR. YDEHRBED —EBE,NT
PRAPBIR A2 KRR, B H 2 WU B S 4, B K B8 T AR, 32 i B0 B 2K
B MR E R, O T REEAE 2R AR E , 15 B % B ZOR M Pt S
&k, VRIS LB REZ A o

@ See Rene David, Arbitration in International Trade, Kluwer Law and Taxation Publishers, 1985, p.5.
@ See Andrew Sagartz, Resolution of International Commercial Disputes: Surmounting Barriers of Culture
without Going to Court, Ohio State Journal on Dispute Resolution, 1998.
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Among the various alternative dispute resolution methods, mediation stands out
as particularly advantageous. Mediation has several special features, including its
informality, its flexibility and its completely voluntary and non-binding nature, that
make it preferable not only to litigation but often to other alternative means of dispute
resolution as well. @ ,
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A minitrial can be an effective way for large institutions to resolve disputes. A
minitrial’s main advﬁntage is that it forces senior officials in institutions to focus on a
dispute and settle it early, thus saving the parties a significant amount of money.

In a minitrial, each attorney engages in a truncated discovery process and then

@ See Kenneth R. Feinberg, Mediation—A Preferred Method of Dispute Resolution, Pepperdine Law
Review, Spring, 1989.
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presents a summary case to a specially constituted panel. The panel consists of a
neutral advisor and a senior official from each party’s organization who has not been
involved in the underlying dispute and who has the authority to settle the dispute.

After hearing both sides of the case, the senior officials try to negotiate a
settlement. If they reach an impasse, the neutral advisor may try to mediate a
resolution. If unsuccessful, the advisor might advise the parties of the likely outcome
if the case were to go to court. With this additional information, the senior officials
would continue to negotiate. If they again reach an impasse, the parties may suspend
any litigation for an additional cooling-off period and if no settlement is reached, turn
back to the courts for resolution. But, the parties are now much further along in
preparing for trial. ©

(vw) # %% B ¥ #| (Summary Jury Trial)

157 5% % o A B R R T3 5 0% R B I R 3 A B A A A R A
FIP RS W BRI, 147 55 Bl o 97 340 7 2 T R A 24 378 1 70 2 52 R FE X F
R DR WAL o B 5 B FEAE A0 B O WTAE 2 2647 2 B, B 7 24 35 A fo 5
BRIE , It — 1 E WU B R Pk (Advisory Verdict) , KRR T RE S 4 AR A
TEAT YR B8 T B HE T, DA T 65 244 280 A 5 T s A T 5 28 10 0 B DR

Summary jury trials can be effective in cases in which parties differ substantially
in how they think juries will react. Like minitrials, summary jury trials consist of
abbreviated discovery and summary presentations of cases. However, the cases are
heard by real juries in real courtrooms under the supervision of real judges. The jury
even renders a verdict though a non-binding one.

Like minitrials, summary jury procedures also force parties to focus on cases and
settle them early, saving the parties considerable money. This occurs because new
information and insights are generated early which the parties can factor into ongoing
negotiations. The information and insights are generated when the parties are
preparing their summary presentations, observing the reactions of the jury and
evaluating the jury’s non-binding verdict.

The procedures for a summary jury trial were developed by Judge Thomas
Lambros of the Northern District of Ohio in 1980 and have since been used in several

states including Ohio, Michigan, Massachusetts and Florida. To the best of my

@ See Harold I. Abrahmson, A Primer on Resolving Disputes: Lessons from Alternative Dispute
Resolution, New York State Bar Journal, March/April, 1992.



