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Abstract

National compensation is one of the national liabilities, but in
China both its theoretical studies and the establishment of relevant laws
and rules lag far behind the global development, which results in seri-
ous problems. Here in this book, the theories of national compensation
laws and systems developed home and abroad are examined. With ref-
erence to some theories of compensation in private laws as well as the
primary problems in legal practice of national compensation in China,
by taking classification study as the axis, the theoretical problems of
national compensation in China are explored and analyzed. Further-
more, some suggestions are made to improve national compensation law
and relevant systems in China, in hopes of contributing a little to fur-
ther study on this issue. This book is composed of six chapters.

Chapter 1 is The basic theories of national compensation. It mainly
explores basic concepts, and theoretical and constitutional grounds for
national compensation. In the part of the basic concepts, the national
compensation is defined and its nature, characteristics and functions
are discussed. The national compensation is further classified into three
basic types, i. e. national compensation for nations rightful infringe-
ment, national compensation based on public — service interests and
national compensation for equity, on the basis of which three precondi-
tions are brought forward to be emphasized and resolved at the time of
designing the basie system of national compensation: the standard of




2 REFAME .

human, i. e., from whose perspective to ascertain the damage, the
compensator, the obligee or an abstract reasonable person, the scope of
obligee for damages, and the degree of damage that should be compen-
sated for. At the end, a brief introduction is made to historical devel-
opment and present legislation and practice of national compensation
home and abroad, which sets a beforehand foundation for the further
studies based on the practice in the following chapters.

In the part of the theoretical grounds for national compensation,
after the introduction and review of the major theories worldwide, the
basic theories that should be adopted for national compensation in Chi-
na are explored. It is argued that the basic theories of China% national
compensation should not be single but be multiple. Considering the pri-
mary types of national compensation classified above, it is asserted that
the theoretical grounds of national compensation for nations rightful in-
fringement and national compensation based on public - service inter-
ests should follow “the theory of special sacrifice” , while those of na-
tional compensation for equity should be the socialist doctrine of “rule
- of —~ law country”.

In the part of the constitutional grounds for national compensation ,
the constitutional grounds are illustrated for global national compensa-
tion, and it is pointed out that the improvement and perfecting of China
$ national compensation system will definitely be influenced profoundly
by further establishment of the following rules in China’s constitution :
limit on property rights and its compensation, the rule of proper proce-
dure, the rule of human dignity and the rule of just compensation.

Chapter 2 is The types of the reasons and the constituting elements
Jor the establishment of the liability for national compensation. “The
types of the reasons” is the weakest part of the research on the national
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compensation in China. In this chapter, in accordance with the classi-
fication of three basic types of national compensation in Chapter 1, the
specific causes for national compensation in each basic type are provid-
ed; other classifications of reasons for national compensation are also
discussed.

Given that there is not yet a law that exclusively regulates national
compensation in China, it is necessary to explore each of the constitu-
ting elements respectively for the establishment of the three different
primary types of national compensation liabilities in accordance with
separate rules and relative legal theories.

The purpose of public interests is the important content of the rea-
sons for national compensation as well as the ingredient of constituting
elements of national compensation. With reference to the legislation
and practice of national compensation in USA, France, Japan, etc.
the expressions and cognizance of public interests and their goals
(functions) are detailed.

Chapter 3 discusses The scope of national compensation. Based on
the three basic types of national compensation, the scopes of subjects,
objects, damages and causes for the national compensation are ex-
plored.

The scope of subjects deals with the basic structure of national
compensation. In this part, the general and exceptional causes that en-
able the party to become an obligee are analyzed; the reasons why the
nation should act as a compensator are discussed. Concerning the legal
designing of national compensatory organ, four proposals are offered
and demonstrated. The scope of objects analyzes the necessary compo-
nents of the objects, classifies the disadvantages according to their dif-
ferent natures, and further argues that not all disadvantages could be
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the objects of national compensation, which naturally leads to- a de-
tailed discussion about whether each disadvantage could be the object
of national compensation.

The ways and results of ascertaining damage directly decide
whether national compensation is fair and reasonable. By combining the
two primary theories of civil torts, the theory of interests and the theory
of organization, it is argued that the theory of organization should be
mainly adopted to define damage, with the theory of interests as an ex-
ceptional complement. In addition, further explored is the damage
classification of national compensation as well as the ascertaining rules
about whether the country should be liable for each type of damage.

The scope of the reasons for national compensation analyzes, in-
duces and demonstrates a variety of behaviors and events that cause na-
tional compensation.

Chapter 4 deals with The ways of naiional compensation. This
chapter explores the ways of national compensation both-in theory and
in practice. The primary ways of national compensation are damages
and restitution ; besides, there are also other ways. The ways of nation-
al compensation in China are varied, among which the direct compen-
sation and the indirect compensation can both be seen in practice. To
set up the ways of Chinas national compensation, damages should be
taken as the principle and other ways like restitution as exceptions.

Chapter 5 is The standard and the. calculation of national compen-
sation. In consideration that the standard of national compensation for
equity should be legally established by the compensatory organ in ac-
cordance with the principle of being socially equal and just, this chap-
ter focuses on the standards of national compensation for nation$ right-
ful infringement and national compensation based on public ~ service
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interests. Based on the analysis of the standards of foreign nationel
compensation and the existing legislative standard of national compen-
sation in China, it is argued that the standard of national compensation
adopted. by China should be rightful or just compensation. In specific
practice, the following rules should be persisted in: the principle is
“overall compensation”, compensation takes the reasonable market
price as the benchmark, and the possible adoption of the principle of
“ proper compensation” is not excluded.

The problem of compensation calculation has a mixed nature of
facts and law. The constituting elements of damage can be classified as
common and special. Accordingly, the calculation of damage can fol-
low two different ways: objective and subjective. The damage may vary
with different ways of calculation, even if the facts remain exactly the
same. In China, different primary types of national compensation
should be classified, with objective or subjective calculation adopted
accordingly. But surely objective calculation should be taken as the
principle.

Chapter 6 discusses Procedure and litigation of national compensa-
tion. For various reasons, the problem of illegality in the procedure of
national compensation in China is rather serious. Therefore, the im-
provement and perfecting of the national compensation procedure cen-
tered on hearing and the hearing system should be speeded up, and the
marketization of damage evaluation should be treated as a key step.

As to the compensatory system for victims, one of the important
parts is the mechanism that secures the right of victims or other relevant
individuals to sue and encourages them to sue. The most urgent prob-
lem of the legislation of national compensation in China is the lack of

expressed legal grounds for remedies. Therefore, to maintain and pro-




