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Preface

This dissertation focuses on French legal systems of real right for
security to immovables. The three domains of this study are as
follows: the types of real right for security to immovables, the
publication of real right and the protection of the third party. Finally,
this dissertation gives some comments on the pattern of transfer of real
right in French law. The dissertation consists of nine chapters, which
could be divided into three parts.

The first part composed of Chapters 1,2 and 3 focuses on the
three types of real right for security to immovables, e. g. priority,
mortgage and real property pledge. The priority is a kind of statutory
right by which the creditor has priority of claim over other creditors
including mortgagees. According to the difference in subject matter
and scope of validity, Napoleonic Code divides the priorities into four
categories: the general priority of movables, the special priority of
movables, the general priority of immovables, the special priority of
immovables, among which the last two belong to the real rights for
security to immovables. The general priority of immovables provides
guaranty to the creditor with the total immovables of the debtor.

Because its effect is overwhelming, and it is capable of conserving its
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effect without registration, this kind of priority cannot exist if the law
does not regulate it directly. At present, this kindof priority provides
guaranty for only three kinds of credits, they are court costs, salary and
copyright royalty. The special priority of immovables is a statutory
right based on the idea of value added. There are seven kinds of credits
that can be guaranteed by the priority. For example, the vender of
immovables who has not attained the price has a special priority over
the sold immovables so as to guarantee the payment of price. Chapter 2
inquires mainly into the mortgage. On the basis of the principle of legal
prescription of real right,it is forbidden for parties concerned to create
any real right themselves, that is to say, the categories and contents of
real right can be created only by legislation. According to Napoleonic
Code, the mortgage has three legal categories: conventional mortgage,
legal mortgage and judicial mortgage. Since the French law adopts the
principle that the transfer of real property can be realized through
obligation effect, the mortgage becomes a mixed right,on one hand, it
is a credit; on the other hand, it is a real right. Chapter 3 mainly
studies the real property pledge. It is a kind of real right for security to
immovables by which the possession of the immovables should be
transferred to the creditor and the creditor has right to use, retain,
pursue, sell the immovables and has priority of compensation.
However, the dispute on the abolishment of the real property pledge
arises with the improvement of mortgage and the emergence of the
legal systems of transfering rental receipts in advance. Anyway, real
property pledge sometimes has its own special function and
independent value. For example, some creditors prefer to establish
mortgage and real property pledge on the same immovables so as to
strengthen the effect of guaranty.

The second part composed of Chapters 4,5, 6and 7 concentrates



Preface

on the publication of real rightsn for security to immovables. In
France, the registration of real rights has two methods, e. g.,
inscription and publication. The inscription applies to the mortgage
and priority and the publication the other immovables rights. Chapter
4 probes into the history of the registration of real property. In order
to protect the interests of the mortgagor and maintain the security of
the immovables market, it takes a long time for French government to
modify and improve the legal systems of registration of real property.
The law of January 4, 1955 is the signal indicating that the legal
systems of the registration of real rights in France have been almost
perfected. Chapter 5 discusses mainly the general regulations on the
registration of real property. The precondition of the registrataion of
real property is that the transfer of real right subject 1o registration
must have been already registered, and the document subject to
registration must be authenticated. The registration procedure consists
generally of application, formal examination and registration. It is an
obligation for the registration bureau to prepare different registries and
provide them to the applicants. During the registration, the notary and
registrar play an important role. Chapter 6 discusses mainly the
specific procedure of the registration of the mortgage. Chapter 7
discusses mainly the specific procedure of the registration of the
priority to immovables.

The third part composed of Chapters 8 and 9 concentrates on the
French legal systems of transferring property. Chapter 8 mainly
discuss the protection of the third party. With respect to the mortgage
and priority, the most important method to protect the third party is
the principle of opposition, that is to say, the mortgage or priority can
not oppose against the third party if it has not been registered, even

though it is fully valid between the parties concerned. As to the other
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immovables rights, the important legal systems to protect the third
party are the principle of opposition, compensation for damages,
obligatory publication, etc. Chapter 9 gives some comments on the
French pattern of transferring property. The French pattern has its
privileges and shortcomings. In short, the pattern provides enough
protection to freedom of contract, but it is not good enough to protect
the interests of the third party. The Enlightenment overemphasized
the freedom of individual, and the Evolution regarded *f{reedom,
equality and charity” as its sacred aphorism. Influenced by these
concepts, Napoleonic Code went to extreme in the protection of
freedom of contract. In fact, the pattern of transfer of property is the
application of freedom of contract. The French pattern confuses the
differences between the credit and real right and does not protect the
third party thouroughly although it realizes the individual freedom to
the maximum. However, with the help of a series of measures such as
the rights of retention, the demand for contractual termination, special
priority , acquisition by good faith, obligatory registration, principle of
relative effect, authentication and legal responsibility of the registrar,
the pattern generally realizes the balance of interests between the

parties concerned and basically maintains the market order.
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@® Art 711 Code Civil: La Propriété des biens s’ acquiert et se transmet

~~~~~ par 1’ effet
des obligations;

® Art 1138 Code Civil: L’ obligation de livrer la chose est parfaite par le seul
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