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The Concept of Law

A legal system is the most explicit, institutionalized, and complex mode of regulating
human conduct. It plays only one part in the congeries of rules which influence behavior, for
social and moral rules of a less institutionalized kind are also of great importance. The com-
plexity of the organization and operations of a legal system has led to disagreements about the
best terms to describe the nature of law, while the coexistence of law with social and moral
rules affecting conduct has generated discussion about the exact nature of -the relationships
between the different sets of rules. A further source of difficulty is caused by the opposition or
tension that sometimes exists between legal and moral rules, as when a legal prescription ap-
pears to violate the dictates of conscience. This has led to discussion of the relationship be-
tween the concept of law and ethical criteria.

In primitive societies legal rules are often not sharply distinguished from religious pre-
scriptions and the dictates of social morality or convention. It is only with the emergence of
law as a distinct and organized form of social control in a relatively advanced civilization that
the problems mentioned above become apparent.

The Greek sophists raised such questions in the fourth and fifth centuries B.C. They
distinguished between nature and convention or law and regarded law as an artificial,
man-made scheme of regulation which encroached upon natural freedoms.

In their view there could be no explanation of law-making and no reason for obedience to
law other than self-interest. This is a position which recurs throughout later thought about law;
it is echoed in the writings of Thomas Hobbes. But it should be noticed that while this position
seems to deny the possibility of incorporating natural reason in positive law, it does at the
same time leave room for an argument that there are good reasons for complying with the law.
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This argument would be that the security and relative satisfaction of desires guaranteed by a
legal system are to be preferred to the constant conflict of an anarchic society, where even the
strongest cannot expect peace.

This argument from enlightened self-interest, so strongly urged by Hobbes, also charac-
terizes nineteenth-century utilitarianism. Discussion in the 1960°s of the obligation to obey the
law tended to rely less on utilitarian considerations and more on arguments of fairness derived
from notions of reciprocity.

The sophists’ view of law as an arbitrary expression of self-interest was opposed, even in
the ancient world, by the more hopeful tendencies of Platonic and Aristotelian thought. Plato
denied that law could be constituted by the mere application of coercive power; he defined it
rather as public regulations which express the results of a process of reasoning. Aristotle,
though he was more concerned with an analysis of justice than with the concept of law or a
legal system, spoke always of law as “order” or “reason”.

This opposition in Greek thought, between those who viewed positive law as simply the
working out of coercive power and those who saw in law some necessary expression of reason,
continues to be a matter of debate in modern legal theory.

The pattern of discourse about the concept of law in modemn legal philosophy emerged in
the nineteenth century with the work of the English jurist, John Austin. Austin described law
as a set of general commands issuing from a sovereign. The sovereign he defined as a deter-
minate human superior who receives habitual obedience from the bulk of a given society and
is not himself in the habit of obedience to any superior. The command of the sovereign is
characterized by the sanction which is held out as a threat in the event of noncompliance and
such a command backed by a sanction imposes a duty on the citizen.

Command, sanction, and duty are thus key terms in the Austinian scheme. Austin was
bent on freeing the concept of positive law from entanglements and confusion with notions of
justice and natural law. Not only did he select hard and concrete key terms for his description
of law but he also insisted explicitly on the separation of law and morals. “The existence of
law is one thing; its merit or demerit is another. Whether it be or be not is one enquiry;
whether it be or be not conformable to an assumed standard, is a different enquiry”.

This severance of the realms of law and morality has characterized a continuing school of
legal philosophy which is sometimes known as analytical positivism, signifying its preoccupa-
tion with the analysis of the content and structure of law as found in a given legal system.
Austin’s position on this issue is reiterated in the work of the most distinguished contemporary
analytical positivist, H. L. A. Hart. But while the positivist thesis on the separation of law and



morals has held firm, there has been radical revision since Austin’s time of the terms used in
elucidating the nature of positive law.

Here the foremost architect of the modem positivist position has been the Austrian legal
philosopher, Hans Kelsen, who has lived for many years in the United States. Kelsen, in two
celebrated works, Allgemeine Staatslehre (General Theory of Law and State, 1925) and Reine
Rechtslehre (The Pure Theory of Law, 1934), departed from Austin’s attempt to describe law
in terms of a human commander laying down rules for subjects and put forward that the notion
of laws consisted of normative ought-propositions.

With respect to the relation between law and morals Kelsen is squarely within the posi-
tivist tradition. In What is Justice? he tells us that questions of justice “cannot be answered by
means of rational cognition”, and takes up a thoroughly noncognitivist position in ethics, as-
serting that choices about values and ends ultimately rest on intuitions.

Kelsen’s system is a powerful demonstration of the unity and scheme of action of a legal
system. His pyramidal image of a set of norms linked ascendingly to a basic norm reveals the
essentially common features of the legislative and judicial roles, for both judge and legislator
are creating new legal norms while at the same time drawing upon and applying superior
norms which confer validity upon their actions. Just as Austin insisted on the central place of
sanctions in a legal system, so does Kelsen find the distinctive element of law in the element
of coercion institutionally applied through the normative structure. For Kelsen all legal norms
are directives to officials to apply force in certain prescribed circumstances though this may
not be superficially obvious. For example, a rule that directs that a will should have two wit-
nesses appears to say nothing directly about the imposition of coercion. For Kelsen, however,
the aspect of the rule which gives it a legal character is to be found in the proposition that co-
ercion will be applied to those who seek to act in defiance of the terms of a valid will. This, in
Kelsen’s scheme, is the primary rule, and the direction to private citizens about how they
should make a will is a secondary or derivative rule. The terms “secondary” or “derivative”
here do not imply any sense of precedence or superiority but are only a figurative way of ex-
pressing the notion that the distinctive characteristic of a legal rule is in its reference to the
prescribed circumstances for the application of institutional force.

The most powerful and subtle contemporary exponent of analytical positivism is the Eng-
lish jurist, H.L. A. Hart. In his book, The Concept of Law (1961), Hart offers a devastating
critique of Austin’s attempt to elucidate the nature of law in terms of a human superior issuing
commands, backed up by sanctions which create duties. This elucidation, Hart argues, will not
serve to explain the nature of laws which confer powers (such as the power to make a will)
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and which cannot be seen as imposing duties, while the notion of law being founded in the
habit of obedience to a sovereign commander does not explain the continuity of a legal system
which, by the operation of basic constitutional procedures of succession, proceeds uninter-
ruptedly afier the death of the head of state. Who, after all, are those determinate human be-
ings whose commands the law could be said to be? The members of the legislature know only
a little of the law and are themselves bound by the law.

Hart suggests that the key to understanding the nature of a legal system is to distinguish
between what he calls primary and secondary rules. Primary rules are those which impose du-
ties and secondary rules are those which confer powers. It is the union of primary and secon-
dary rules that gives a legal system its dynamic, highly structured, and rapidly creative char-
acter as compared with a body of customary rules.

Secondary rules are rules about rules. They provide procedures for the creation, modifi-
cation, and abrogation of primary rules. At the base of a legal system we find secondary rules
which are fundamental rules of recognition and which embody the constitutional procedures
for valid lawmaking in the system,

It is apparent that Hart’s analysis owes a great deal to the earlier work of Kelsen but it
differs in some significant aspects. For Hart the basic rules of recognition are not described in
terms of validity which Kelsen used in constructing his concept.

The existence of a basic rule of recognition is presented rather as an empirical phenome-
non evidenced by the actual acceptance of the rules in a given society. The notions of obliga-
tion and duty are also analyzed by Hart in more subtle and compliex terms than Kelsen’s re-
duction of all legal rules to a uniform pattern of directives to officials about the application of
coercion. Hart elucidates the meaning of statements about duty and obligation in the context of
a legal system as involving social practices of reference to certain standards. In the light of
these standards we justify criticism and condemnation of the behavior of others and the appli-
cation of sanctions to them, and we offer reasons to explain and justify our own behavior. The
maintenance of a general system of coercion in society no doubt psychologically sustains
feelings of obligation, but statements of obligation are not simply statements of the probability
that coercion will be applied. Our ordinary speech ways evidence this, for we do not cease to
speak of a person as being in breach of an obligatory rule simply because he has effectively
removed himself from the jurisdiction and so from any threat of sanction.

Statements of obligation do entail a general acceptance in society of the basic rule which
is taken to validate the primary rules which formulate particular duties,Abut this is to be dis-
tinguished from an individual’s acceptance of any particular rule. So if I say that X has broken



his legal obligations by smoking opium, this does imply my recognition that the rule against
smoking opium (primary rule) is properly derived from the constitutional procedures for law-
making in the jurisdiction (basic rule). But it does not logically entail the prediction that X will
probably be prosecuted and punished, and it says nothing at all about what I or X may feel
about the sense and wisdom of the particular law in question.
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[sju:'pisria]

[ha'bitjual]
[su'bi:diens]
[balk]
['given]
['seenkfan]
[Bret]
['nankem’plaiens]
['dju:ti]
(in'tzengimant]
[kan'fju:zan]
['merit]
[di'merit]
[in'’kwaiori]
[8'sju:md]
['severans]
(retm]
[.eenallitikal]
['pozitivizem]
['signifai]l
[o'neelisis]
[rit'itoreit]
[di'stingwi[t]
[(kan'tempararil
['pozitivist]
['reedikal]
[ri'vizen]
[‘fo:meaust]
('a:kitekt]
[fi'losefa]
['selibreitid]
['sAbdzikt]
[skweali]

B oM ® M M M MR

................

n K&, &F, L&

adji. BEM, E&H

adj. BRI, REDR

n JRA, AN

n. K#tt, X%, K¥»
adji. Y1EW): TR, FEEM
HIE, A, AF, AR
RIF, By, XIJK

ARRM, MM

X%, ", BH, BFE
a|gE

REL, Kl WP

A, rE

RS

. RiE, #E

adji. TREW, REH), K

n WéE, R4k

n. EH, S, 7EBF

adj. TR, ETE

n [EEIER, THEE X

vt. R, B

n. 24T, HibT, S8

vt. RE MU, EH

adi. 28K, KKK, ELK
adji. AARE, FERHRK

n SCEE%¥ER, STEEXH
adji. RAEWR), ZEEH

n. BT, B, BIE, BiTE
adi. REEN, EEH, BEMN, F—K
n. BEW, HRIF, ®RitHE
n B%FK, A

adj. EZH

n. HRE, BER

adv. 2F#y, ~IEHE; BHEH, EXEHh



*

RV BT AR

rational
cognition
noncognitivist
ethics
assert

end
ultimately
intuition
unity
pyramidal
reveal
legislative
judicial
legislator
validity
norm
institutionally
normative
directive
imposition
proposition
derivation
subtle
exponent
devastating

critique
elucidate
elucidation
continuity
confer
uninterruptedly
legislature
union

['reef @nal]
[koag'nif an]
[nan'kagnitivist]
['eBiks]
[e'sa:t]

[end]
['Altimatii]
Lintju:'ifan]
['juzniti]
[pi'reemidi]
Cri'vi:l]
[edzis.leitiv]
[dzu:'diJ el]
['ledszis.leita]
[va'liditi]
(no:m]
Linsti'tju:[enalil
['no:metiv]
[di'rektiv]
[impa'zif an]
[propa’zifen]
[deri'veifan]
['satl]
[eks'paunant]
['devasteitin]

[kri'tizk]
[ilju:sideit]
Lilju:si'deif an]
[konti'njuiti]
[kan'fo:]
['Aninta'raptid]
(ledzisileit[a]
[ju:njen]

adj. EE, VHEZER, BB, REER

n IR AE

adj. FERMEXH, EAEE, FENRE

n. EEME

vt B¥, E3k, W5, FK

n BER: K, Bk, &R

adv. B)G, B%

n. B

n B4, BE, 4—, — %

adi. EFHERH, HER

vt. B, BN, B, 5%

adj. SLIER), SLEEHLRR

adj. VLN, BB, AIEK, BETH

n MEHE

n B, Gt EF

n. bRAE, BITE, HEN, TR

adv. NHIE L

adj. tRUER), MTER, &FHEH

n. 87w, /Y

n SREEZ, FEREX

n. Eik, B, BB, &E

n. 5, K, HL

adj. BB, XY

n HiFE, BEE, KLF

adj. SURYER, fETREER, BRIRMEA;
WEER), JEELFR

n. HLF

vt. [EBH, Ui BA

n [, %8

n E&N, ER/YE

v. #F, BF, #5, #.-.-H5

adv. AE)WTHY, ELEH, RZTIRM

n. SYENLK, MM

n K&, &3, &6



