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Abstract

The rapid development of the electronic commerce is paid
universally attention by international society in recent years. But
because of its different characteristics from other forms of commerce,
how to regulate electronic commerce has become the subject of people’s
common concern. Centering on the conflict of laws, this dissertation
discusses jurisdiction, application of law, the recognition and
enforcement of foreign court’s judgments and arbitral awards about the
dispute of electronic commerce, and puts forward some thoughts and
proposals to resolve relative questions.

The dissertation consists of three parts, '7 chapters, about
240,000 Chinese characters: :

The introduction of the dissertation defines the term “electronic
commerce” , summarizes distinguishing features of electronic commerce
compared with other forms of commerce and the challenges to current
legal system in force posed by Internet——the operation platform of
electronic commerce.

The first part of the dissertation, from chapter 1 to chapter 3,
expounds electronic commerce and jurisdiction.

Chapter 1 analyses the challenges posed by Internet to jurisdiction
system in effect. Internet has shaken the current jurisdiction
standards. Besides, due to its distinguishing features, many scholars
have raised various theories of independent jurisdiction system. The
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dissertation proves the reasonableness and necessity that the nations
have jurisdiction over Internet case through the analysis of these
theories.

Chapter 2 makes a study on a lot of electronic commerce’s cases
and relative legislations, and reveals the current dilemma on
jurisdiction practices of electronic commerce’s cases in many countries.
Great quantities of cases in the U. S. court are the author’s focus of
investigation, for the U.S. is the most developed country in electronic
commerce. Then the dissertation talks initially over some difficult
positions in judicial practice in the European Union and its members,
Canada, Australia, China, etc. By comparison, the dissertation draws
a conclusion that flexible jurisdiction standards of American court are
more beneficial to resolving the questions on electronic commerce.

Chapter 3 explores jurisdiction model suitable to electronic
commerce. The dissertation weighs pros and cons of some jurisdiction
basis, such as “the place of internet server”, “internet sites” and so
on, and holds that these jurisdiction basis can be taken as one factor of
jurisdiction to adjudicate, but not as an independent foundation of
jurisdiction to adjudicate. In consideration of the great efforts made by
the Hague Conference on Private International Law in reaching an
international convention on electronic commerce’ s jurisdiction, the
dissertation introduces the discussion of its Geneva round table in 1999
and Ottawa conference in Canada in 2000 in detail. On this basis, the
dissertation looks back into jurisdiction foundation with a view of
historical development. By a comparison between American and
European jurisdiction models, the dissertation believes the jurisdiction
foundation develops from traditional territorial system to contacts
theory. It is the continuous sublation of jurisdiction rule in order to
suit social development, and the way out for the problem of the
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jurisdiction of electronic commerce’s cases. The author thinks that to
establish the jurisdiction of electronic commerce, the following factors
should be taken into consideration: the relevance of physical location,
targeting, damages correlation, power parameters, contractual choice,
the intersection between jurisdiction and substantive liability for
intermediaries, and others. Of course, the court should lay stress on
international ococordination when it establishes thé jurisdiction of
electronic commerce. Through summarization, the dissertation holds
that the jurisdiction of electronic commerce’ s disputes take on the
following tendencies: (1) contractual choice of forum will be accepted
by international society unanimously; (2) the place of consumer’s
domicile will be approved by many countries; (3) flexible jurisdiction
standards will be confirmed by more countries; (4) the implications of
traditional territorial jurisdiction standards will be diverse. Many new
jurisdiction standards will be established.

The second part of the dissertation, chapter 4 and chapter 5,
expounds the application of law of electronic commerce.

Chapter 4 elaborates on the challenges to the conflict of laws
caused by electronic commerce. The challenges are mainly displayed
as: the challenges to the connecting factor in effect, the falling
through of lex causae and the universality of the conflicts between
public laws. In theory, some scholars put forward self-government of
cyberspace doctrines against the characteristic of cyberspace. But the
dissertation maintains that there are some obvious errors in such
theory. . ’ :

Chapter 5 deliberates the application of law of electronic commerce
and the innovations in the conflict of laws that are about to take place.
In aspect of the -application of law of electronic contract, the
dissertation makes studies from parties’ contracting capacity, . the
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contractual form and the substance. As for the application of law of
substantial factors of electronic commerce, the dissertation holds:
(1) the autonomy of will doctrine will still be the first principle of the
adjustment of the application of law of electronic commerce. And the
limitations of it will be reduce gradually; (2) when the party’s choice
of the law is unavailable, electronic contract is governed by the law of
the place with which it has the closest connection in principle; (3) in
order to define the specific connecting factors, the electronic contract
will be cut apart delicately, and different connecting factors will be
provided against different parts and links of electronic contract; (4)the
mandatory law on behalf of the law of consumer. protection will directly
apply to electronic contract; (5) the reservation of public order is still
the safety valve in the application of law of electronic contract in each
country.

With regard to the application of law of torts in electronic
commerce, the dissertation analyses separately lex loci delicti, lex fori,
lex voluntatis, and law of the place of the most significant
relationship.  And considering that the overwhelming majority
countries approve that .the lex loci delicti -applies to torts, the
dissertation doesn’ t rule out the possibility that many countries apply
lex loci delicti by means of expanding the explanation of lex loci delicti.
However, the doctrine of autonomy of will and the most connection
will be reflected .and applied more and more in the case of electronic
commerce. : -

On the question of the falling through of lex causae raised by some
scholars, the dissertation rebuts it, and holds ‘the ‘development
tendency of lex causae is more obvious.trends toward convergence and
unification, and the self-government rule will take an important role in
regulating the activity of electronic commerce. In addition, the
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possibility of applying public laws is on the rise in the choice of lex
causae.

As for the reactions and innovations of the conflict of laws to
electronic commerce, the dissertation thinks the idea of the
departmentalism of international society will be promoted during the
process of legislative foundation of the conflict of laws of electronic
commerce shifting from the departmentalism of nation to the one of
international society. In aspect of value tendency, the substantive
justice will be more followed with interest. On the development
tendency of conflict rules, those of electronic commerce will fall into a
pattern in modern flexible approaches of choice of laws.

Owing to the strengthening of the international cooperation, the
unification of conflict rules of electronic contract will be enhanced.
Considering convenience and swiftness in inquiries about materials by
Internet, the ascertainment of foreign law will become much easier,
therefore, and the possibility of the result-selecting rules increases.

The third part of the dissertation, chapter 6 and chapter 7,
concentrates on electronic commerce and the recognition and
enforcement of foreign court’s judgments and arbitral awards.

Chapter 6 discusses the problems electronic commerce brings to
the recognition and enforcement of foreign court’s judgments. They
are how to define “the foreign court’s judgments”, the problems raised
by Internet technology, consumer protection and the conflict of public
law. As concerns the condition of the recognition and enforcement of
foreign court’ s judgments, the biggest difficulty comes from
jurisdiction to enforce and the requirement of procedural justice. For
the former, the dissertation believes the best way is to reach consistent
standards by drafting international conventions. In verifying the
jurisdiction of the court of origin, the court shall be bound by the



6 SwTAFHERMEFAM

findings of fact on which the. court of origin based its jurisdiction,
unless the judgment was given by default. For the latter, the
dissertation mainly talks over electronic service to parties, and holds
the law of the state of origin governs the effect and legality of
electronic service. If the defendant was not notified in sufficient time
and in effective way to take part in lawsuits, the recognition or
enforcement .of a judgment may be refused, unless the defendant
entered an appearance and presented his case with contesting the
matter of notification in the court of origin, provided that the law of
the court permits objection to the matter of notification and the defend
did not object. Even if the defendant was notified in sufficient time,
but the way to notify violated the domestic rules of law of the state
where such notification took place or relative international convention,
the requested country may refuse to recognize and enforce the
judgment, too.

On the procedure for the recognition and enforcement of foreign
judgments of electronic commerce, the dissertation discusses the data
message form of the request and the transmission by electronic means,
and advocates with some international arrangements they are not
obstacles to the recognition and enforcement foreign judgments, but on
the contrary, they can improve the efficiency of international
cooperation.

Chapter 7 expounds electronic commerce and the recognition and
enforcement of arbitral awards. The dissertation firstly introduces the
definition, technology and status quo of online arbitration. As to the
recognition and ‘enforcement of arbitration awards, the dissertation
discusses the formal and substantial factors of electronic arbitral
agreements, the form and the nationality of online awards.

The conclusion of the dissertation makes a study on the legislation



