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Abstract

As with all hyper — growth economies in the world, the Mainland China
and Hong Kong have suffered rapid environmental degradation in the course of
undergoing a spectacular economic boom since the tum of the 1970s. The pro
— growth strategies adopted by the governments of these two jurisdictions have
indiscriminately subordinated environmental protection to economic develop-
ment. In recent years, in confronting the serious threat of environmental pol-
lution and continuing environmental deterioration, these two govemments are
increasingly stressing the urgent need to accord greater consideration to pollu-
tion control and environmental protection in the pursuit of economic prosperi-
ty. As the regulatory controls and market mechanism employed by the main-
land China and Hong Kong, respectively, have shown limited effectiveness in
controlling environmental pollution criginating from rapid urbanization and in-
dustrialization, in the last decade both have redefined their own environmental
protection strategies. This has led to the adoption of criminal sanctions, com-
monly regarded as the most aggressive and threatening instruments, to deter
illegal acts of pollution. This strategic change was indeed consistent with the
open endorsement by these two govemnments of sustainable development as a
preferable alternative to long — term economic advancement than the former
approach of “pollution first, remedy second”. With criminal control of pollu-
lion emerging as the main approach to environmental governance, Hong Kong
and mainland China are making systematic efforts to formulate environmental
criminal legislation and strengthen their respective environmental criminal sys-

tems.
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This book endeavors to compare criminal legislation and criminal justice
in dealing with environmental crimes between the mainland China and Hong
Kong. As the practice of environmental criminal justice is the focus of this
study, the major part of this book is composed of an analysis of environmental
criminal cases, which provides the empirical basis for comparing the environ-
mental criminal systems of these two jurisdictions. A total of 38 environmental
criminal cases have been collected in these two places for an in-depth analy-
sis: 22 cases from the mainland China and 16 cases from Hong Kong. The ob-
jectives of this book are as follows:

* To review the body of literature on environmental crime, comparative
criminal law and comparative environmental govemance in order to
formulate an adequate framework for the comparative analysis of envi-
ronmental criminal legislation and criminal justice between the main-
land China and Hong Kong.

* To conduct an in-depth study of the environmental criminal systems
of these two places.

o To examine the practice of environmental criminal justice between
these two places through an analysis of environmental criminal cases.

* To compare environmental criminal legislation between the mainland
China and Hong Kong.

* To compare environmental criminal justice between the mainland Chi-
na and Hong Kong.

e To evaluate the effectiveness of the environmental criminal systems of

these two jurisdictions.

In comparing environmental criminal legislation between the mainland
China and Hong Kong, this book has reached the following observations:
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The concept of erwironmental crime: The mainland has adopted an an-
thropocentric perspective towards environmental crimes, viewing them as tra-
ditional criminal offences. Objects of infringement include public and private
property as well as public health, and criminal acts are defined in terms of e-
conomic losses and human casualties. Hong Kong has adopted a legal per-
spective, viewing environmental crimes as statutory criminal offences. Pollu-
tion control ordinances are the objects of violation, and crimes are defined in
terms of the breaching of pollution control systems.

The objectives and orientations of erwironmental criminal legislation : The
mainland system focuses on criminal sanctions with heavy punishment. The
objective of legislation in the mainland China is to punish and deter environ-
mental crime, while the orientation is to adopt tough laws with heavy penal-
ties. On the other hand, the main theme of environmental legislation in the
Hong Kong system is pollution control. The objective in Hong Kong is to con-
duct the criminal control of pollution in a comprehensive manner, while the
orientation is to define clearly the domains of pollution control.

The forms of environmental criminal legislation : The mainland takes tra-
ditional criminal law as the core to be supplemented by environmental laws
and regulations. Hong Kong takes a separate body of law in the form of pollu-
tion control ordinances for different types of pollution, each with a substan-
tive, stand-alone environmental criminal code.

The degree of criminalizing environmental violations: The degree to
which environmental violations are criminalized in the mainland tends to be
lower because a selective approach has been adopted. The criteria for crimi-
nalization include serious economic losses and human casualties caused by in-
cidents of environmental pollution. Hong Kong has adopted a comprehensive
approach and criminalizes all acts of pollution, placing them under the juris-

diction of pollution control ordinances.
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In comparing the criminal enforcement of environmental violations and
the practice of criminal justice between the mainland China and Hong Kong,
this book has come up with the following analyses:

Criminal enforcement of erwironmental violations: The process of en-
forcement in China is dominated by public security organs and procuratorates
with environmental protection agencies playing a supporting role. The style of
enforcement is confrontational. In Hong Kong, on the other hand, the en-
forcement agencies exercise enforcement power independently, adopting a col-
laborative style of enforcement.

Judicial principles in dispensing enwironmental criminal justice: The
mainland handles environmental criminal cases in the same manner as it han-
dies traditional criminal cases, whereas Hong Kong views environmental
crimes as acts that breach statutory provisions. Still, in dispensing environ-
mental criminal justice, the two jurisdictions have adopted the following judi-

cial principles:

« The principle of mens rea offences: applicable in the mainland; not
applicable in principle in Hong Kong.

o The principle of strict liability: applicable in both places.

« The principle of negligence: applicable in both places.

* The principle of corporate criminal liability: applicable in both
places.

o The principle of vicarious liability: applicable in the mainland, lim-
ited application in Hong Kong.

¢ Legal immunity for govenment agencies: not applicable in the main-
land, applicable in Hong Kong.

* The burden of proof: the accused bears the burden of proof in both

places.
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In evaluating the effectiveness of the two environmental criminal legal
systems, this book has drawn the following conclusions:

The completeness of erwironmental criminal law : Both the mainland and
Hong Kong have developed a relatively complete set of environmental criminal
laws to sanction environmental crimes. These laws cover all major types of
pollution in both places. However, the environmental criminal laws in Hong
Kong have provided greater coverage of the preventive regime of pollution than
those of the mainland, which are limited to the restriction of any unlawful im-
port of solid waste. As a result, the body of environmental criminal laws in
Hong Kong is more complete than that of the mainland.

The capacity for environmental criminal enforcement : Both the mainland
and Hong Kong have established their own systems of enforcement. The main-
land system is built on organs of public security, with technological support
from environmental protection agencies. The flaw in this system rests on the
fact that the criminal enforcement of environmental regulations is not a core
task of public security organs. In the Hong Kong system, the Environmental
Protection Department is the major agency assigned with the special task of
the criminal enforcement of environmental regulations. The Environmental
Protection Department, together with some other government agencies, exer-
cises the power of enforcement and prosecution independently. The merit of
this system is that there is no need for any inter-agency coordination. Strictly
speaking, the Hong Kong system, with a more capable and committed EPD as
the special enforcement agency, possesses a greater capacity for enforcement
than the mainland system.

The capacity for dispensing enwironmental criminal justice : In both the
mainland and Hong Kong, environmental criminal cases are heard in tradi-
tional criminal courts. Although the courts in both places are not fully e-
quipped with green knowledge, they display basic competency in dispensing
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