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Abstract

“trust” ,as its name suggests just believe in and entrust, namely“ receive support
of people, manage money matters for people” , it is one that take the place of property
management system , people of financing. Say strictly , trust is that the client entrusts
its property ( including fund, movable property, real estate, stock right, intellectual
property right etc. ) to the trustee, by it with one’ s own name according to the cli-
ent’ s will it is the beneficiary’ s interests or specific purpose, behavior managed or
punishing. The appraisal on trust of father of modern Trust Law Professor Scott of
Harvard University ( Austine Wakeman Scott,1909 - 1961) is unprecedented ; “ the
range of application of trust can compare favourably with human imagination. 7

with the quickening of omni — directional and profound construction of Chinese
market economy trust industry occupies important status extremely among domestic fi-
nancial pattern already. Issued and implemented October of the same year in“ Trust
Law of the People’ s Republic of China”in April of 2001 , this indicates the Chaos sit-
uation that there are no laws to abide by of trust industry of China has become history
for over 20 years. The more important thing is it marks trust system this senior shape
of economy and finance means receives the formal establishment in the legal meaning
in China,which has great theory meaning and realistic meaning. Under the new situ-
ation here ,we need to treat the development of the trust industry with brand — new
visual angle,and fully realize unique value,abundant content, proper disposal func-
tion by using trust,and then promote the strategic position in our country’ s economic
development of trust industry. And the research to the trust system theory at the same
time , especially the Chinese trust industry governance optimization undoubtedly be-
comes an extremely concerned important subject of present theory circles and practice
circles

But because compared with trade level and developed country of trust industry
time starts very late, disparity is relatively great in the development of the Chinese
trust industry ,and undergoes numerous improvement and rectification again , therefore
lead to the fact the present trust industry still has more bottleneck questions. Discus-

sing under this kind of background how to optimize the trust industry which develops
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China, should base on being present and domestic to trust and national conditions of
the trust industry actual demand, need to draw lessons from advanced experience of
development of trust industry of some trust developed countries.

This text is from the most basic concept, spirit, principle and function of trust to
start with,uses the economics, finance to study the principle with trust, develops what
is useful and discarded. In addition the author devotes more lines to Chinese trust in-
dustry 5 times clear ups originally , deriving mainly from the absence of law and regu-
lation , system arrangement as well as corporate governance. Under the influence of
this environment , the administration structure of many trust companies demonstrates
disorderly and unordered characteristic and full of crises. This kind of potentially
dangerous administration structure hinders company development process,and has in-
fluenced the healthy development of the trust market directly. Such lesson to Chinese
trust industry in initial stage is both deep and painful. So,here to step into the new
historical period of the great change in the face of the present trust industry , we must
use history as a guide and mirror,study and summarize the lopsided way that the in-
stitute of trust industry passed by before conscientiously, and then open up new
ground for Chinese trust industry even trust company healthy governance and optimal
development.

But looking forward to the future developing road of trust industry,the industry
is comparatively confused. Because reviewed trust industry for the past more than 20
years ,she gets deeply stuck in the extremely difficult condition. Though trust has su-
pervised layer and offered certain policy support to the trust industry in different his-
torical periods, but according to realistic angle of industry development, the heavy
load against its survival and development is still heavy. Therefore author gives main
bottleneck for development of industry at present as follow, First, China’ s social eco-
nomic environment has restricted the high — quality development of the trust indus-
try. The production and development of the trust industry need certain social eco-
nomic condition,among them the essential condition includes: First,sound market e-
conomic system; Second, complete trust regulation system; Third, complete credit
system and property relations, which makes the private property protected abundant-
ly; Fourth,there are realistic endogenous demands for the trust industry in social e-
conomic development. Second,the trust company of China has serious administration
defects. The remarkable defect in administration structure of trust and investment

corporation , apts to form the financing window “ operated by official bodies” depending
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on the government. Third, a great deal of drawbacks exist too in such aspects as
management mode , business scale, personnel’ s quality insufficiently in the Chinese
trust industry. these Questions keep extending until today from the eighties of last
century, and fully perplexed several generations of trusters |

Then how to wave the dance of transition of the Chinese trust industry? How to
make trust industry step into a level road of fast and sane,sustainable developing as
soon as possible? I think ,only diagnose the cause of disease of the good trust industry
correctly , medicine could be used properly,and good recipe provided. The key con-
tent that this text should display is to excavate the administration defect of different
periods of Chinese trust industry in depth,and from multidimensional angle of“ trust
industry five times rectification” , “ policy and legislation of trust trade” , “the key
diseases of development of trust industry” , “domestic and international trust industry
governance mode” ,“ different countries supervisory systems” to announce administra-
tion defect of Chinese trust industry, and draw close to the conception of this text
gradually. Through analysing the governance optimization route and tactics of Chi-
nese trust industry ,the core value of this text finally gives out — “Trust industry high
energy development and orientation under governance optimization frame - construc-
tion of the high energy and pluralistic optimized governance mode of trust industry”.

This text regards realistic defect of Chinese trust industry as the part of the in-
troductory song,and starts with five rectifications , of Chinese trust industry , points out
the issue of governance defect optimization of trust industry directly. And then rec-
ommends a great deal of administration defect and absence in the development of
trust industry. In chapter two,focused on the key disease of governance absence and
defect, the writer spells out “the inside defect in the development of Chinese trust
companyies” , “ external obstacle in the development of Chinese trust companies” and
“the key disease of governance absence of Chinese trust industry”. Especially in the
question of “the key disease and hinders of trust industry development” ,the writer
discerns“ the organization defect of the trust” in detail, “the business managed im-
properly” , “too high non — performing assets” , “institutional framework defect” , “the
mechanism defect for business expansion” ,which foreshadows for the main context.

In the part of theory analysis,the writer especially introduces basic intension of
trust” , “ the origin and function” , “law of trust orientation and basic principle”,
“trust historical origin and important value” , “ comprehensive efficiency of trust”,

probes into some basic conception and general knowledge of the trust industry from
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trust basic theory,distilled and refined.

Chapter four is one of the key contents of this text. From the sublated angle,the
writer expounds” the definitions to some concepts of company governance” , “current
research on the governance theory domestically and internationally” , “the normal
form on administration structure of trust company” , “the trend of world governance
reform” , “ comparison and lessons from international major company governance
mode” from some schools of theory which includes; “the company governance theory
of Terrick (Tricker,1984)” , “the company governance theory of Harte” ,“ Company
governance theory of Teri Aoki and Yingyi Qian” , “company governance theory of
Cochran and Walter” , “ mutual governance by interest related parties theory of
Blair” , “ Company governance theory of WeiYing Zhang” , “ Company governance
theory of Ruilong Yang” , “ Company governance theory of Weian Li and Yuchang
He”. All of them offer theoristic foundation and lessons to draw for Chinese trust in-
dustry governance.

In addition , the writer adopts to the governance mode of three kinds of compa-
nies in the practice of economical operation of foreign countries: such countries as
Great Britain and American etc. are representatives’ company’ s governance mode of
“market orientated” , company’ s governance mode of“bank orientated” taking such
countries as Japan,Germany etc. as typical representative ,comprehensive research of
company’ s governance mode of“family’ s governance type” taking such countries as
S. Korea,Southeast Asia etc. as typical representative ,and contrasts the normal form
of the shareholder sovereignty that chinese trust companies adopt in legislation; and
Chinese spontaneous company governance mode of “ family’ s governance mode” with
“ market orientated mode” of the countries of America and Great Britain introduced in
practice ; Combining our country profound cultural speciality , put forward our country
trust company peculiar“ key people leading type” formulation mechanism of govern-
ance mode and drawback. This kind of governance mode exists serious administration
defect in trust companies operation at present. First of all, theoretically, incomplete
and asymmetric information , people limit and future unpredictability, give rise to in-
complete agreement in enterprise, produced serious commission — agency problem.
Secondly , from economic practice of our country, this relates to the route relying from
the tradition of our political , economic and social culture, related to absence and de-
fect of the system even more, the absence and defect of the system have resulted in

conspiracy , which aggravated the the system conversely. The participation of “key
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people” becomes the leading factor producing conspiracy, which forms the natural
connection with company’ s governance mode of“key people’ s leading type” too. So,
the writer believes starting with suppressing conspiracy, seting up a series of innova-
tive suitable for the system of managing characteristic of trust company of our coun-
try , especially strengthening the administration of “key people” , can get remarkable
result.

The third chapter in this text — optimized governance is intelligence crystalliza-
tion part of this text,a distillation chapter of this text even more. This part probes es-
pecially“ Chinese trust industry governance real example of defect analysis” , “ analy-
sis of supervisory system to the Chinese trust industry” , “Chinese trust industry gov-
ernance route and tactics that optimized” , “high energy development and orientation
under optimized governance frame — construction of high energy and pluralistic gov-
ernance mode” omni ~ directionally, profoundly , objectively, perspectively and rigor-
ously. In chapter six the writer carries on“analysis with the real example of the Chi-
nese trust industry governance defect” , “ Chinese domestic and foreign environment
for trust industry governance” , “ Chinese inherent defect of administration structure of
trust industry” . the author believes“key people leading type governance mode” , “ di-
vision and conspiracy of interest subject” are heavy defect of inside governance. A
great deal of administration questions are particularly outstanding in the present stage
of development of trust industry and collects as several following respects mainly:
(1) weak inside restriction mechanism; (2) “one shareholder big alone” ; (3) gov-
ernment function “ noplace , overplace and misplace”; (4) the board of directors
function absence,difficult to play the role; (5) vertical organization mode to be low
efficiency; (6) long — term incentive mechanism absence; (7) the legal system
lacked, and information disclosure imperfect; (8) the risk management system in-
complete; (9) lackness of mature trust responsibility and social culture; (10) press
and public supervision insufficiency; (11) lackness of long term corporate culture.

By explaining to above — mentioned 11 issues,it arises that comprehensive route
and tactics of governance optimized of China trust industry. In chapter eight author
takes such issues into account as“accelerate the governance system innovation of our
trust company” , “ construction of governance structure innovation” , “the stock right
structure arrangement” , “design of decision making and supervision function” , “sur-
plus governance power and surplus ask for the distribution right” , “setting — up of su-

&

pervision mechanism of outside market” , “ organization system of innovative trust
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company” , “implementing the overall management system of the trust risk” , such a
lot of thoughts with certain innovation as“setting up and amplifying the self — disci-
pline system of trust company” , “ optimizing the culture of trust company govern-
ance” and“improve inside control system of trust company in an all — round wéy” ,
“strengthening trust company inside supervision mode” , “ constructing the trust busi-
ness shielding structure system” , “strengthen trust company risk management” , “in-
troduction of international strategic investors” , “ optimizing the inside administration
structure” are combined together, and then make governance route and tactics opti-
mized of Chinese trust industry even more complete.

Chapter nine is a marrow part of this text,the devotion to the Chinese trust in-
dustry governance system. In this chapter,the author lays certain theoretical founda-
tion for the construction of“the high energy and pluralistic governance mode opti-
mized of trust company” through the design of two models. “ Shareholder — employee
share model” explaines shareholders, whether manpower capital and outside people
(the creditor, trust concerns people, ) , which involve the plural entity that the trust
company deals in. Shareholder, interior employee and manager and outside people
(the creditor, trust concerned people) are customer of enterprise at the same time,
forming the foundation stone of enterprise’ s management environment. Through com-
mon administration, the administration structure may be improved inside the trust
company. Among them, employee (including manager and staff) , through negotiation
with shareholder share surplus asking right, improve working enthusiasm, may create
higher efficiency and expand and organization rent, thus increase the utility of each
side. in addition“ domestic and foreign people play chess model” proves with increase
of the creditor’ s assets proportion , outside people ( the creditor, Trust concerned peo-
ple ,) in other words with outside people inputs increasing, outside people ( the
creditor, trust concerned people) have willings to exert more effort to supervise con-
stantly. In the actual conditions it can be interpreted as: the key link that domestic
and foreign people play chess dynamically is that the outside (the creditor, trust con-
cerned people) has strength of withdrawing investment , namely requiring inside peo-
ple to make all - out efforts, correcting deviated behavior while the bad sign appears,
otherwise recalling the liabilities or invested capital ( can be arranged in advance).
Trust company’ s characteristics of high liabilities and commission financing make
outside people governance ( the creditor, trust concerned people, ) have higher actual

meanings. According to the model design basis of this chapter, writer explains in
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terms of issues of construction of high energy and pluralistic optimized governance
mode of the Chinese trust company.

First of all, shareholder form resolution through shareholders’ meeting, elect
representatives to enter board of directors executing their governance power, grasp en-
terprise the surplus governance power and,have power to share enterprise’ s surplus
income (or simplify for enterprise’ s pure profits). Some trust companies in China
have the scattered stock right structure with certain concentration degree. From theo-
ry and foreign actual conditions, this is foundation for high - efficient governance and
good performance. all the committees subordinating board of directors is important
tool for shareholder power executed.

Secondly, it is an important position of the manpower capital in the resource
structure of trust company that determines that the administration structural design of
the trust company should especially emphasize the importance of the manpower cap-
ital. With opening and completion of Chinese capital market,trust company financing
channel constantly expanded. As against to financial capital that cost reduces con-
stantly , manpower capital becomes rarer gradually. I think in a specific enterprise
category such as the Chinese trust company ,the manpower capital has sufficient rea-
sons to participate in the administration of the company,and this reflects in two as-
pects again: First, executing some surplus governance power. Second, having the
right for surplus profit,i. e. sharing organization rent.

Third , trust company characteristic of high liabilities determines importance of
the creditor governance. It has characteristic of high in proportion in debt that the
trust company of China is regarded as the financial institution. The creditor’ s rights
state of the trust company meets the condition that author’ s theory is designed basi-
cally. According to the design of the model, the outside (the creditor, trust concerned
people) should enjoy and manage power partly inside the company,by ensuring the
interests of the outside people (the creditor,trust concerned people) not to be dam-
aged. The writer believes the independent directors introduced from the board of di-
rectors represent the interests of the outside people (the creditor, trust concerned
people ). This part of directors can represent all outside people including bank on the
property right ( the creditor, trust concerned people) , therefore there is stronger influ-
ence power inwards. Meanwhile, scale of trust assets rapid increase, gives arise to
trust related people group expanded , which proposes a new subject of common admin-

istration by trust concerned people ( client and beneficiary) to trust company. So,fu-
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ture optimization in governance, high energy and pluralistic optimized governance
mode concerned people of trust related can be regarded as a kind of perspective inno-
vation in trust industry.

The main theory of this text and practice contribution are as follows:

(1) according to the in — depth analysis to the China trust industry, especially to
China trust industry and the real examples of some key trust companies, draw the
conclusion: The Chinese trust industry seriously lacks governance, the governance
mode urgently to be structured and optimized.

(2)show clearly origin of Chinese trust industry governance defect is“key peo-
ple leading type” governance mode. lts characteristic is the foundation that a trust
company of our country forms,family governance is inevitability of private capital de-
velopment of our country,and the general reality is“key people governance”. Its es-
sential feature is as follows: (DIt is“key people” that centralize power in one person’
s hands, and often incorporate governance power,right of execution and authority to
supervise into an organic whole in the backstage in front of the platform, carrying on
company’ s decision and operation, shareholders ’ meeting, board of directors and
board of supervisors put emptily. (DIt is special duality that makes company’s gov-
ernance mode and company administration structure in“Pyramid” type. Different from
binary governance mode with continent law country such as Germany ,our trust coun-
try adopts the parallel formula of duality mode,i. e. board of directors and board of
supervisors are produced by the shareholders’ meeting, which have equal legal sta-
tus, the board of directors is only responsible for shareholders’ meeting,needn’t be
responsible for board of supervisors; the board of supervisors have authority only to
supervise but not to make decision. The basic characteristic of the administration
structure of our trust company presents administration structure of “ Pyramid” , the
lowest of this structure is shareholders’ meeting,which is the highest authority of the
trust company , determining all great items of trust company. The intermediate level of
this structure is the board of directors and board of supervisors , bearing policy — mak-
ing power and supervision authority respectively; managers at the top ( “key people”
occupy key status in“inside people” ) bear the rights of execution of the daily affairs
of trust company , responsible for board of directors of the company. (3serious phe-
nomenon of conspiracy. Because information totally asymmetric, relevant interests
subject split up and key people’ s participation form“the extensive conspiracy” ,such

outside people as minority stock holder, staff and the creditor etc. are in absolute in-



