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Part One
International Trade Law






Unit 1

The United Nations Convention on Contract
for International Sale of the Goods

1.Offer’

An offer means a proposal for concluding a contract addressed to one or
more specific persons. The offer shall be sufficiently definite and indicates the in-
tention of the offeror to be bound in case of acceptance. A proposal is sufficiently
definite if it indicates the goods and expressly or implicitly® fixes or makes provi-
sions for determining the quantity and the price. So an effective offer shall be.in
line with the minimum requirements of this convention. An offer becomes effec-

tive when it reaches the offeree.

2. Invitation for Offer’

A proposal other than one addressed to one or more specific persons is to be
considered merely as an invitation to make offers, unless the contrary is clearly
indicated by the person making the proposal. In practice, catalogues of the
goods, price list, public announcement of auction or tender, prospectus’, com-
mercial advertisements, etc, are usually taken as invitation for offer. In some
countries, if the contents of the commercial advertisement are sufficiently defi-
nite, and it is made to the public as an offer, it shall constitute an offer. For in-
stance, the commercial advertisement states that it constitutes an offer, or the
goods under this advertisement will be sold to those who are the first to pay

cash, or open L/C.

3. Withdrawal and Revocation of an Offer®

Withdrawal means that the offeror takes the offer back, making it void, be-

fore it reaches the offeree and becomes effective. While revocation means that



the offeror revokes it so as to make it void after the offer reaches the offeree, and

becomgsreﬁecmve Withdrawal or revocation has great significance in interna-
'tlonal trade The offeror may withdraw or revoke the offer if he makes a mistake
in the offer, or due to the fluctuation of the market prlce An offer may be re-
voked!if the revoeatron redchies the. foerea’béfore he- hias! thspatcheé an accep-
tance. An, offer can not, be revoked 1f it states a fixed tlme for acceptance or oth-
erwise, ﬁlat it i rrreéoca%le br il'it vas’ dresisondble for the dfferee to rely on the
offer as being irrevocable and the offeree has acted in reliance on the offer. An
offer, even if it is irrevocable, may be withdrawn if the withdrawal reaches the

offeree before or at the same time as the offer.
4. Acceptance’

An acceptance means @ statement made by or other conduct of the offeree
indicating dssent to an offer. Silence or itactivity ‘does not amount to acceptance.
‘An acceptance of an offer becomes effective at the moment the indication of as-
sent redaches the offeror. An acceptarce is not effective if the indication of assent
does not reach the offeror within the time he has fixed or, if no time is fixed,
within a reasonable time. An oral offer must be accepted immediately unless the
circumstances indicate otherwise. The offeree may indicate assent by performing
-an act, such as one relating to the dispatch of ‘the goods or payment of the price,
without notice to the offeror, the acceptance is effective at the moment the act is
performed, provided that the act is performed within the périod of time.

A reply to an offetr which purports to be an acceptance but contains addi-
tions, limitations or other modifications is a rejection of the offer and constitute a
counteroffer®. Nevertheless, if certain additional or different terms in a reply to
an offer do not materialty alter’ the terms of the offer, the reply shall constitute
an acceptance, unless the offeror, without undue delay, objects orally to the dis-
crepancy or dispatches a notice to that effect. Additional or different terms rela-
ting to the price, payment, quality and quantity of the goods, place and time of
delivery, extent of one party s liability to the other or the settlement of dxsputes
are considered to alter the terms of the offer materlally

If a notice of acceptance can not be delivered at the address of the offeror on
the last day of the period because that day falls on an official holiday or a non-

v 4 .



business day at the place of the offeror, the period is extended until the first

business day which follows. If its transmission had been normal it would have
reached the offeror in due time, the late acceptance is effective as an acceptance
unless, without delay, the offeror informs the offeree that he considers his offer
as having lapsed. An acceptance may be withdrawn if the withdrawal reaches the
offeror before or at the same time as the acceptance would have become effective.

A contract is concluded at the moment when an acceptance of an offer

becomes effective in accordance with the provisions of this convention. '

5.0bligations of the Seller

A. Delivery of the Goods and Handing Over of Documents

The seller must deliver the goods, hand over any documents relating to
them and transfer the property in the goods as required by the contract. The
seller must deliver the goods at the time required by the contract, or in any other
case, within a reasonable time after the conclusion of the contract. If the seller is
not bound to deliver the goods at any other particular place, he shall hand the
goods over to the first carrier for transmission to the buyer, provided that the
contract involves carriagé of the goods. If the seller is not bound to effect insur-
ance in respect of the carriage of the goods, he must, at the buyer’s request,
provide him with all available information necessary to enable him to effect such
insurance. If the seller is bound to hand over documents relating to the goods,
he must hand them over at the time and place and in the form required by the
contract.
B. Conformity of the Goods and Third Party Claims

The quantity, quality and descriptions of the goods delivered by the seller
shall be in conformity with those required by the contract. The goods are con-
tained or packaged in the manner required. by the contract. The seller is liable in
accordance with the contract for any lack of conformity which exists at the time
when the risk passes to the buyer, even though the lack of conformity becomes
apparent only after that time. The seller is also liable for any lack of conformity
which is due to a breach of his obligations, including a breach of any guarantee
that for a period of time the goods will remain fit for their ordinary purpose or
for some particular purpose or will retain specified qualities or characteristics.

- 5.



‘In any event, the buyer loses the right to rely on a lack of conformity of the

goods if he does not give the seller notice thereof at the latest within a period of
two years from the date on which the goods were actually handed over to the
buyer, unless this time limit is inconsistent with a contractual period of guaran-
tee. ‘

The seller must delivef goods which are free from -any right or claim of a
third party'!, unless the buyer agreed to take the goods subject to that right or
claim. The seller must deliver the goods which are free from any right or claim
of a third party based on industrial property or othet intellectual Dproperty, of
which at the time of the conclusion of the contract the seller knew or could not
have been unaware, provided that the right or-claim is based on industrial prop-
erty or other industrial property, (a) under the law of the State where the goods
will be resold or otherwise used, if it -was contemplated by the parties at the time
of the conclusion of the contract that the goods would be resold or otherwise used
in that State; (b) in any other case, under the law of the State where the buyer
has his place of business. Nevertheless, the seller’s obligation is not governed if ,
at the time of the conclusion of the contract the buyer knew or could not have
been unaware of the right or claim; or the right or claim results from the seller’s
compliance with technical drawings, designs, formulae or other such specifica-

tions furnished by the buyer.

6.Remedies for Breach of the Contract by the Seller'

If the seller fails to perform any of his obligations under the contract, the
buyer may act as follows:

(1) The buyer may require performance by the seller of his obligations;

(2) I the goods do not conform with the contract, the buyer may require deliv-
ery of substitute goods only if the lack of conformity constitute a fundamen-
tal breach of the contract'®;

(3) If the goods do not conform with the contract, the buyer may require the
seller to remedy the lack of conformity by repair;

(4) The buyer may declare the contract avoided if the seller’s failure to perform
any of his obligations under the contract amounts to a fundamental breach of

the contract, or in case of non-delivery, if the seller does not deliver the
.6 -



goods within the additional period of time fixed by the buyer;

(5) If the goods do not conform with the contract and whether or not the price
has already been paid, the buyer may reduce the price in the same propor-
tion as the value that the goods actually delivered had at the time of the de-
livery bears to the value that conforming goods would have had at that
time';

(6) If the seller delivers the goods before the date fixed, the buyer may take
delivery or refuse to take delivery;

(7) 1f the seller delivers a quantity of the goods greater than that provided for in
the contract, the buyer may take delivery or refuse to take delivery of the
excess quantity. If the buyer takes delivery of all or part of the excess quan-
tity, he must pay for it at the contract rate;

(8) The buyer is not deprived of any right he may have to claim damages by

exercising his right to other remedies.
7.0bligations of the Buyer

The buyer must pay the price of the goods and take delivery of them as re-
quired by the contract. If the price is fixed according to the weight of the goods,
in case of doubt it is to be determined by the net weight. The buyer must pay
the price on the date fixed by or determinable from the contract without the need
for any request or compliance with any formality on the part of the seller. The
buyer’s obligation to take delivery consists in doing all the acts which could rea-
sonably be expected of him in order to enable the seller to make delivery, and

taking over the goods.

8.Remedies for Breach of Confract by the Buyer

If the buyer fails to perform any of his obligations under the contract,

(1) the seller may require the buyer to pay the price, take delivery or perform
his other obligations, unless the seller has resorted to a remedy which is
inconsistent with this requirement; k .

(2) the seller may fix an additional period of time of reasonable length for perfor-
mance by the buyer of his obligations;

(3) the seller may declare the contract avoided if the failure by the buyer to per-
7.



form any of his obligations under -the contract amounts to a fundamental

breach of contract; or if the buyer does not perform his obligations within
the additional period of time fixed by the seller, or if he declares that he will
not do so within the period so fixed;

(4) the seller is not deprived of any right he may have to claim damages by exer-
cising his right to other remedies;

(5) no period of grace may be granted to the buyer by a court or arbitral

115

tribunal™ when the seller resorts to a remedy for breach of contract.

9.Passing of Risks )

Loss of or damages to the goods after the risk has passed to the buyer does
not discharge him from his obligation to pay the price, unless the loss or damage
is due to an act or omission of the seller.

1f the contract of sale involves carriage of the goods and the seller is not
bound to hand them over at a particular place, the risk passes to the buyer when
the goods are handed over to the first carrier for transmission to the buyer in ac-
cordance with the contract. If the seller is bound to hand the goods over to a car-
rier at a particular place, the risk does not pass to the buyer until the goods are
handed over to the carrier at that place. The fact that the seller is authorized to
retain documents controlling the disposition of the goods does not affect the pas-
sage of the risk. The risk in respect of goods sold in transit passes to the buyer
from the time of the conclusion of the contract. Nevertheless, if at the time of
the conclusion of the contract the seller knew or ought to have known that the
goods had been lost or damaged and did not disclose this to the buyer, the loss or
damage is at the risk of the seller In other cases, the risk ‘passes to the buyer
when he takes over the goods or, if he does not do so in due time, from the time
when the goods are placed at his disposal and he commits a breach of the contract

by failing to take delivery.
10. Anticipatory Breach™

A party may suspend the performance of his obligations if, after the conclu-

sion of the contract, it becomes apparent that the other party will not perform a

substantial part of his obligations as a result of a serious deficiency in his ability
.8 .



of performance or in his creditworthiness, or his conduct in preparing to perform

or in performing the contract. A party suspending performance, whether before
or after dispatch of the goods, must immediately give notice of suspension to the
other party and must continue with performance if the other party provides

adequate assurance of his performance.

11.Instaliment Contract'’

In the case of the contract for delivery of goods by installments, if the fail-
ure of one party to perform any of his obligations in respect of any installment
constitutes a fundamental breach of the contract with respect to that installment,
the other party may declare the contract avoided with respect to that install-
ment. If one party’s failure to perform any of his obligations gives the other par-
ty good grounds to conclude that a fundamental breach of contract will occur
with respect to future installments, he may declare the contract avoided for the
future, provided that he does so within a reasonable time. The buyer who de-
clares the contract avoided in respect of any delivery may, at the same time, de-
clare it avoided in respect of deliveries already made or of future deliveries if, by
reason of their interdependence, those deliveries could not be used for the pur-

pose contemplated by the parties at the time of the conclusion of the contract.
12. Damages

Damages for breach of contract by one party consist of a sum equal to the
loss, including loss of profit, suffered by the other party as a consequence of the
breach. The party claiming damages may recover the difference between the
contract price and the price in the substitute transaction as well as any further
damages, such as the loss of profit, or the difference between the price fixed by
the contract and the current price at the time of avoidance of the contract under
different circumstances.

The party who relies on a breach a contract must take reasonable measures
to mitigate the loss, including the loss of profit, resulting from the breach. If he
fails to take such measures, the party in breach may claim a reduction in the
damages in the amount by which the loss should have been mitigated.

Furthermore, if a party fails to pay the price or any other sum that is in

-9 .



arrears, the other party is entitled to interest on it, without prejudice to any

claim for other damages!®.
13. Exemption

A party who is not liable for any failure to perform any of his obligations if
he proves that the failure was due to an impediment beyond his control'® and he
could not reasonably be exbected to have taken the impediment into account at
the time of the conclusion of the contract or to have avoided or overcome it or its
consequences. The exemption has effect for the period which the impediment
exists.

A party may not rely on a failure of the other party to perform to the extent

that such failure was caused by the first party’s act or omission.
14.Effects of Avoidance

Avoidance of the contract releases both parties from their obligations under
it, subject to any damages which may be due. Avoidance does not affect any pro-
visions of the contract for the settlement of disputes or any other provisions of
the contract governing the rights and obligations of the parties consequent upon
the avoidance of the contract.

A party who has performed the contract either wholly or in part may claim
restitution from the other party of whatever the first party has supplied or paid
under the contract. If both parties are bound to make restitution, they must do
so concurrently.

If the seller is bound to refund the price, he must also pay interest on it,
from the date on which the price was paid.

The buyer must account to the seller for all benefits which he has derived

from the goods or part of them if he must make restitution of the goods or part of
them.

15. Preservation of the Goods™

If the buyer is in delay in taking delivery of the goods or, where payment of
the price and delivery of the goods to be made concurrently, if he fails to pay the

price, and the seller is either in possession of the goods or otherwise able to
.10 -



