BN A 5 [E bRk 18 £ 30

M ERRTEALWTOm U
j —— LATRIPsthisCA O
i &

.....
....
.........
.....
i
-

-
-
""""
....

Series of Doctoral Thesis on

International Law

of Wuhan University

00 0 K 2t bt




R SOE

Series of Doctoral Thesis on

International Law
of Wuhan University

AR SE LS
WT ORIy Bl EE % 4 e

—— LATRIPs MR 0
Public Health Crisis and the Reformation of

Intellectual Property Rights Regime in the Framework of WTO
—— Focus on TRIPs Agreement

Oisd /&

Wuhan University Press

BN K% H it



M B TR S B (CIP) 8 1%

ABER/YE WTO SR REEHRE/BEEE . —RD.

RILKZ AR, 2005. 7
RDUK S E PRk 1 L O
ISBN 7-307-04594-X

1.2 1.8 E.QO#F@—ARFH—HE QR&H—A
PWER—BFFE V. DII13. 04

o E iR A 548 CIP 38 8 (2005) % 057224 &

WIERR.T ¥ WERX.RBE  ERR.E A

WL RINKSEHME 30072 RE B@L)
(, F B4 . wdp4@whu. edu. cn B ik ; www. wdp. com. cn)

EDRY - WAL EREDFHRAF

FFA 880X 1230 1/32 EP3K.8.625 F¥.218FF HEW.1
MY :20054E 7 A% 1 IR 20054FE 7 A48 1 YREPRM
ISBN 7-307-04594-X/D « 637 FEH:19.00 5T

ISR FABED, LMK RO ME, MR O BT
SuBEBHNEIERNR,



OiE® 197143H 4, #
&R WA, 1988#9H %
19925 7H . 1997494 %
20034 7 A fE R K o % ¥
b B PRk E s ] HF R AR
;ﬁ +

e

I‘J”’Z

L AHR K
'"‘;”ﬁ 5 B ik If 2005
8 H % 200647 H 4 VL i nJ 2%
# i * 3]"['; il A VN
BN {r% A 36k 1 B

% e f‘f (3 #iT6 )
AN R & L S

~

»
s



(RRA¥EHGEBLXE)L A 1

(BNAKFERZEEIXNE)EF

o

(RRAFEREE T XE)EFEET! XES AR XM
ERERREERE . EREH(CEIRBHRTAEMRTAZ —,
EAAREURAEFRINMMX AT EN S B M EEFIEH,

2000 &, 23 PR E T, RN A% EREFRFTEERH
ERREN BEBAXHSHEXEATRAER”, BELE=
FRRE, X4 X T 2004 4 00F # 3 B KB E BARH A B
fio ERBEMAH SR ¥ E ST AR, RN K % H R 5
RFARBAEEMMZE, AR A TG E A TR, — AEFURER WM
-SRI REEREBF¥AFRANER OB RMTREE
EM—EHBNER K P - TAEERERBLB(RAR K2E
53730 5 4

HEFRUR REACHERNBERES LB EER S,
FARBRMNREOELL X, RIFELN, BLHFRAECER
R EEFRETIEE ST, AT L R R A S 5F
REREEFINTREBGEFRANS A, REFHETRERRF
ERRNHFAR. AR EREREFERRTREIFREHR
BB KT, Hitp, RAVBRBIKEF 4,8 LEMHE LT H R
EMER UXENEARBE HEZ . IRERMNIHAE
WEHMCUE) W%, LFUIIRR, RITERE M CUE) B
AREHTHN EXRRY TR RBMNRZ/ME, RITEEH(X



2 DFEREENE WTO piRFRHEHKE

FEYSESBEXATRAKPLEENAZERERN. RITEE,
BE(XE)RRN —FEB LR XA, Ef-E4XRAKRE
EPREBIR R F AR KF R EEREFER BF RN, 2
HREERETROA R R, REBRROER

(XEYHERNXBERR, ATHRIE(CXEINAR,HR
HIMAPRB (CE)BEBERFIFRE. FEFRE, —B(X
FEDBRAE TR XA RR TR XM EFERE RERA BN
TR ARMARRERNE BEEREERE B EERE
MR EFETRTERAE BERMEMERZFEMNE
TR HERRZI; “R(XE)RFRME TR XA BRFE
RINKFRFLN B 003, FFRIKE S =085 E ik
MR X WERR I, B FF LR R X COOE ) R
WEEXWBEEAEIENFE, RACEENT I WWF, B
WA BLAITH G, ik, R CUE) s+
WX ERE, L ARER, ~ERMER. HERECE)RK
MERMABYER. HTRIEFR, RINEEFRFRN A%
MEREELIEXN BXESFERRAR BRAXMNERS
FREAMEE L RBEASMEEMIE OB EBE LMK, 5%
BEXEHRERLRA—BHEFBRMIL L.

COCHED 18 LUR 7= R 7 7 77 W1 1 B9 % 0 . X3 B BY 4 R FF
Mo, RINBEBHEZREEFBRAMKA BRHLBEES R
BRMRNKEH B F8 P50 A B E bR A0 5 ®AR A, R
MERBMBSASSFRELIEXMEME LI X ERNE R,
HRAXEIKMF=LRRNACEANER. BEEBIAR
NR¥FEREFRFORBIRBRAL, FLHhH, ABFE, 8
RAEB, GINEHREEMEBIRER AL S TSI
XK MBEE T TS 0m, RECUE)KRFMN A
RESM L RAENR L BREBIE(EIRANC G, FAY
IR G B PRk S RIS (YR BEE,



(RXAFEREML XE)LHF 3

— A FBE, - EBUEF; ABRE XERRE RER
B, BRARBERENFH. U RIMNABHFBREERSH
Pl TP Z SR AT AT R B W31, LU R AT A B
Mt AR R AR TR R E N (UE) ERAEE.

2004 4 10 A 8 B T KK E 100 &



X B E 1

P YRE

B20ME 70 FRLK, BELFLRAEAMEERRE
. BEARMENRRSKUXERBENHAIKEYER 258
A, WARMERWENS —ENEFARSEAREDHEX. @
WERELA NN —RERHE, MAREINRBERE
P71 BN B R R 52 Y BT AR B B R B AR A
KR. BAIH REBRES 8 M E B4R 5 %I BE L TRIPs
XTI Y R R, BRI RS R E RS RS
BKRER, RERS TRIPs BT ERMEPIFERN BT S
WESERAHHEREN. REEFELILFBIGRAE =1
FEREZZEBERFENDAFREPER, ATIEE=HR
BRT-MAEKIENZRBERE, BRIAEZREP OB
L ERRRZBERMA=NHEMBRL, A—HSEEAT
FIBEMRK. WEMBTH AT RLRETERME, £
REREYOE T XFHBENERM PR, YHMEHUHEE S
BRZWFARHY KOEGHEIK, BRARSERNEBRPERS
THOBEREFOTAR, FiR PSR A% B B 502 3 5R
WH . HBNEELSHSHERZAMEEET MR, B
AEURIBR BEY 5K BT 7= A 0 ZB T AR K 3 BEL B9 T SR A 4% 98 0BT
HWERHSFEGNRARER:. YAANEERISRUOR
|, TR 523t 35 & 4 AR BB R, R 7= AU BE 4T
RN AR RS B9 4 8 0 B AR R A B R 7 AT X BA
BHRF R ERT A, FXEMABEAE? SRAXLBER



2 AERBANE WIO mil ARSI EHHKE

LK (TRIPs Pl S A RBREVET) HEL, AKETE
KA AREEFK R T EIF a0t R 55 &R 55 7= U
FHPLe. ABRLeRAIM@RAIIE, WEBRKKRA R
HMERERRPOERES, AMNEHE, RRPEXNSEH
L% M HITHE, I3 TRIPs MR FRIP A BES R
REGERRRHAITRE ST, HITEFRE S R A H 7 AR 1
RO L BT s R B R A AN,

ESEHE, ZB2AEE:

B8 (RTHERRP: FES5HEL) BEEHTE,
AREEEB T MR E R FAEY G 53 . TRIPs
BRI LART AR A E R R R AU AN ENEAE SRR Y
22 RE 4 7 A R0 AU B8 0 3 AR 0 AT SC IR B 55 87k I
¥ EPR, {8 TRIPs hil B ITRLEMH G ERECEEL TXM
Lo 1994 35 R 49 TRIPs B i W7 B bR 4 2 0 9 o 3L 2 0
RO RARL, MR T R R A AR AR, TR BATR
FER BRI R T BT R B A U SE G B B ARATHE , FF R
BRI S WI0 MR ME VBB RE—E, WIRA L4
£TU (aRERA%A) M (BRAY) NESHNERKRNNE
MBERBLOREEMAMESE, VRFELENERF KT
IR BB RPN . A FREE T T 7R R R E BR R AR
T 59 5 3 1 P PR AH ST B B 0 B b 3 UM R K B R BT HEAT RN
MESCGHTHRE, LR ERR P ERE MR E R R 350 5
EMMESFEFHFHEMA, HHIMHAERE EORAFEHEL
LSRRV SR BA GRS E AR ER S
SRE. BJE, AEHFTHAREREFAEEN = KB, &
REOFHELE . DM ELURTREL, B3R T A=A RN
ERRREAMMKE . EHEAN, DEFREL MR, &
FREG—RRM > RAE N AT, EHMRENEY
BAREGSEROELZMSMBE. SLOHE, RATR



P X E 3

GIHATHERZRAEN, EXE, 68 LR R AR
B RPRERE, R -TM PRI MTERURERS
BABAKERZRRNE, BAKELHERBEETRET . R
X—FERXRRE T VPR S AFHE, MFHRZES T
B HRRH

BIE (ERAMBERAI. (ZWRBEES) S@EM),
FEMNERAHBRAENKR S ZHXHHEFREF$ %,
(TRIPs PN S ARBREMET) WAS. HIRTRS 8 EN
ZIEF MR R £ R A @R AN MR ERRIP RN
WHT TR, £EHEY, LERELEARRALRPERNE
RS R ERALBERH, URRBETERBEAREL @
R KERTE K, $H39 05 M 2520 FIX 25 & (0 22067 3 oy B SR B iy
NERFFEMSZAXNNRTENEFRS RO~ S5Hk, &
RIHUT (TRIPs PNE AR BREBBEE) 0BT, MHEPH
W SRIPARMBZRMARELTRFURE, £2KBL
WA, & EE SRS RIS R 5 00 5 N 8 3% 2R 4
B, MARERAPERTERE THELSORE, 5A
PRPEDHERX, EHINN, SRABRAIITG L M7=
B HENERRPRMOEE. RBPERMEBNFRREA
AEHGKEBRBLEHGER. (BREBEES) WEEUR
TRIPs MEX AL MERKBEA R X BRI EHASRRIN, KX
R BRBRE S5 H WA E R A& T T
—PTRENBERFRFS, FEMAENRPAEZAESRPER
MEBRER,

HF=8 (TRIPs PR IEHERKT) FEEBET TRIPs B
WHAATFRAASRERNEENREATREGRT R RSN
WIBEBISMERK . BEFTLER. AFRURFTHOLK
Ho. NHBERB R TRIPs HilWiEE &K, RPEEH=RME
MRPSRPAXBRZAIRSEOLHEELLFE, XTE



4 AERELNE WIO R FREFEHKE

B ATERHANFGHIFERFMEHAN AL @K REZE
FREHWFE. NMEPLHBENARRE, SR EREE
B, AEHTTREXNHEASERNE+5X®, —F @,
TRIPs WM ER AT X FXIEH =R REE D /W 20 FH7™
T EERRY, H—FE, TRIPs hil @& T HEA KK
JRI, BPXE 2 3E R85 AR, TRIPs B £ 3% AR 5 78 S8 7 3L 4R
PRAFRHENEEASBREANL LB ER R, K,
TRIPs pE M T & F R BB 50, B I03F % FIALA B934 5
MAER RGBS, RFBRFFTMFTHO, FHEAN, X
LRKMBIE. MENA-SBE, SATRRTERER RN
BEFERT AR NG AR 385 R BRI R H
oo, ELFHF A TRIPs MR E A EFBRMARFHS,

FNE (HARUSREAZTSTHHEN) TENEHE
REFELL 9 A B 9K R K B R T3 MR AT M H AT RS
ERULAMBFHEATDRNAETFEERP ., 2FY %0
BRTRRPERXTHEAKILMRAESTIOREET, F50
TRIPs P30 3¢ TR 3 38 AR S Lk 85 0 BRL 49 38 B 47 0 B0 R 3K 4T
THR, RSB T % E MY 5 M= A 5 5 R 2
FOAFRBHORTSFERERER, HUBTEAERERRERN
ERELH ERRE, AEHKt, TRIPs il ESELREER
SR T X B ARBERH BIR R, (BT E RSk E
E-TERTRS . WO RBERRE T4 h 6 5 555 LR
MERFERNEAREIL. Hit, REPERMYRREZEER
Mek, EYEAFEEHNRIRTNAHSEFEERR, LLRE
HEFESTEHNUE TR RS,

BHEE (RAFEREREY: BRSRE) RLBHEE,
FEEERBTRARAFNERRPHENRSESRAT,
RERRMARPHEERRE THE# RBP4
REXHMEER. EHEME, ABRE, MAFSHHERT



PXHE 5

EHRE, XHATRETFEERY, £ 21 2/l pEks
R HELAF B PEOERE, KK, 2EHFT T HEMAK
RPAR, HEFERMATRRPEEE “EXEBA". MEH
RAHEHNM AT BRAESRE, B UERRMRTE
BANMMRLEF, PEANAFABCHINESNE, TEER
HEF LSS, TEMATRNAFESE, SERELHS
MRFERRPERAMEHRE, UEADAFREPFSKRZ
46

KRR : WIO it A4 & A&  TRIPs Bt



6 AFEREAVE WIO iR AR HKE

Abstract

Along with the globalization of economy, the speeding advancement
of science and technology, the wealth accumulation of multinational
corporations and increasing interdependence of countries since the 70s of
20" century, the control on knowledge and technology is becoming more
closely related with competition interest and development of one country.
Protection of intellectual property rights (IPRs) is not only a legal issue
but also a policy to maintain global competition and to meet profound
change of global economy. The TRIPs Agreement made the protection of
IPRs connected with and became a predetermined condition of engaging
in international trade. Developed countries forced upon the third world
economic coercion to implement full western-style IPRs standards, and
made the South under an everlasting status of enslavement. The global
crisis of public health demonstrates the disharmony of adopting of single
IPRs regime to diverse nationalities, territories and cultures. IPRs
increasingly became the legal cover of monopoly and extension of rights
and the instrument of new colonial spoliation. It is in contradiction with
the objectives that IPRs should contribute to the promotion of
technological innovation and to the transfer and dissemination of
technology and in a manner conducive to social development. The
international society encountered the following problems: Where shall the
IPRs regime go on when knowledge and information became valuable

resources and private rights conflicted acutely with public interests? How
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to adjust the current IPRs standards to make them more reasonable and
justice? The global public health crisis and the conclusion of the
Declaration on the TRIPs Agreement and Public Health (the Declaration)
provide an opportunity for developing and least-developed countries to
review IPRs regime under a multilateral trading system. The dissertation
takes the global public health crisis as an example, from the angle of
international law, attempts to depict the trait of international IPRs
protection, standard-setting and the marginal status of developing
countries, to systemically analyze the related provisions in TRIPs
Agreement and to probe into the issues of reasonable protection of IPRs
both in international society and in China. This dissertation is divided into
five chapters, complemented by a short introduction:

Chapter One introduces the historical and realistic background of
international protection of IPRs. Firstly, the chapter looks back on the
history of [PRs protection-from privilege to private property. It shows that
historically countries have used IPRs regime to promote utilization of
technology and to further what they perceive as their own economic
interests. Followers have lost this opportunity because of the conclusion
and implementation of TRIPs Agreement. Secondly, the chapter analyzes
the multilateralism and bilateralism in international IPRs standard setting,
the marginal status of developing countries on standard setting and
benefits sharing, and demonstrates the injustice and inequality of
international IPRs regime. Lastly, the chapter dissects the philosophical
theories of IPRs protection, the private property character of IPRs and its
relationship with human rights. The author puts forward that there exists
hierarchical requirement to intellectual objects because of its: common
attribute. It is essential to make a balance between private property and
public interests and set necessary limitation on IPRs.

Chapter Two mainly discusses the global public health crisis, the
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related international IPRs disputes and its impact on international IPRs
regime , expounds the contexts and terms of the Declaration, and analyzes
IPRs relationship with the right to health. The global public health crisis
caused by worldwide spreading of AIDS, especially in developing
countries, and the resolution of the related international disputes, lead to
the Declaration, which gives the latest interpretation to relationship
between IPRs protection and public interest. WTO members have
consented to review IPRs issues in line with principle of priority of public
health in Doha Ministerial Conference. The IPRs protection does not only
attach importance to itself, but also in connection with protection of
human rights. In my view, the public debate on international IPRs
standards, the alignment between developing countries and NGOs for
access to medicines, the publication of the Declaration and the special
decision of the TRIPs Council for extension of the transition period for
least-developed country members, the above all constructs a favorable
international opportunity for developing countries to participate and
influence international IPRs standard setting.

Chapter Three expounds flexible provisions such as provision of
public health exception, compulsory licensing, exhaustion of IPRs and
parallel imports in TRIPs Agreement for the purpose of protecting public
health, particularly for promoting access to medicines. The core problem
is to seek appropriate balance between promoting sustainable innovation of
new medicines and improving access to essential medicines. It’ s
important to obtain essential drugs for protection of public health. On the
one hand, WTO members commit to provide at least 20 years product and
process patent protection for drugs under TRIPs Agreement. On the other
hand, TRIPs Agreement contains the principle of international la-w, that
is the recognization of the rights of members to adopt measures for public

health and other public interest reasons. TRIPs Agreement also stipulates
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the exceptions of patent protection, such as the limited exceptions of
exclusive rights of patent holders, the provisions of compulsory licensing
and parallel imports. The author considers that the interpretation and
clarification of these provisions is favorable for developing countries to
serve their national interests in the circumstance of the conflict between
IPRs protection and protection of public interests including public health.
Chapter Four elaborates the ways used by developed countries to
control the misuse of IPRs under competition law in the balance of
interests for promoting technology transfer. The chapter reviews the policy
changes of developing countries about technology transfer and limitation of
anti-competition practices, expounds the related provisions in TRIPs
Agreement, and compares the antitrust control system of the US with that
of the EU and their discrepant standpoint in national and international
law. The author puts forward that TRIPs Agreement has strengthened the
global protection offered to suppliers of technology, but there is no
international framework to ensure that the transfer of technology takes
place within a competitive framework which minimizes the restrictive
technology licensing practices. The developing countries shall learn the
experiences of developed countries for reference to build their own
competition law regimes in order to better serve the interests of them.
Chapter Five is the conclusion of the dissertation. The chapter firstly
reviews the injustice and inequality of the current international IPRs
standards and makes a summing-up that the current standards has
departed from its value of promoting technology innovation and
maintaining justice of assignment. The author concludes that the baseline
to rebuild balance is to reassign the justice and rights and give reasonable
protection to IPRs. Secondly, the chapter observes the status quo of IPRs
protection in China and analyzes the existing problems of formal

transplantation, inequality of interest assignment and serious losses of
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indigenous knowledge resources. The author offers several reasonable
proposals to China, including integration of internationalization and
nationalization, systematic management of IPRs and improvement of
consciousness and legal notion of IPRs protection, to promote the balance

of IPRs protection and development.

Key Words: WTO Intellectual Property Rights Regime
Public Health
TRIPs Agreement



