96t 35 3% I
= 0] ¥ 5%

&l £ %

=

xR
*x
.3

i g vh @SS 2 A EBESEBSE 2R 29 25y =y

g A A & 242




’96 g A
LAETERARARARKT

X & FAHE
BlE®m K¥F X ¥ &£ &

Mg A A & gt



FliEmiE  ERE
HEERH  HRE

"96 LilikRR R AL
LRTHEARSERADARE
* & £8i#
BlEHm K¥E KB E R
Lig A A & A R R
Chmariph s B EEEHSE 2000200
X4 A DERITHGH HRFHER R
F& 8501156 1/32 EIOK 10.5 F8 254.000
1907 S HE T ML 1997 8 B H 1 AR
E g 1-—5.000

ISBN 7 -208 02593 -2/[>+ 483
RO 17. 40 56



wWEEE- 258
WESREE XK X GLE
WESFERGRERZEBHSD .

THEM EEF LRGN INEE IR,

SER.ZFN.EFELZRA BT,
PR R RSA R EER HHR,
RiE KL

E Hw:$354
BlEHm- 2% 45 58 . L4



FF

RARAH LRI T —B=Zv 22, AGRHENE
HEEXREEHER. PAPRAZXTEA2EXREREH
REWEEER  AREEP A L RKABEANER KN TEAY
FE. E1996 £ 2 AP RFBAHERFE L, TEREHLEA
. R F MR REAE  RRNEABFFEE
EPHRESHEEFTH . ABLEHAANALWF WA ME
REFPHRZEARNAHAF 2010 F XX EHRAE), AR
Rl TREREE ERHLE M E RS E .

Kixw B, XfTEB, RER2#F AXXHH - EERF,
CEREMNX ALPMABLAEELPEREANEH,
B R 69 KB 6 AR R SR ALK AR Sk L AT R R KR AT
BOE AN AR ER LTRSS B NBRALARSGHA R Y b &g
WP, B R K My SR ARTEOHS,

HEeZXEMALGER TR, BUERTANEHHT . H
BLBARKEFRAPEHNAS XL EMER S E XK X
VRENEENE ELUARVFRY R AR REE, E R
RU“REN AFREE"FHNEER B LR R EAEH
ERWEERE, UAARY LU AARRB T H. 2%
WERHR CHRAREARN —RELES, RESULEAH
ENEEFR, TURELARARE W& TR Ak,

HeZXEWRARRNEENE  RAAWEVH I, R
(R 7 AN B B Bh B R R . 1996 4 B b i ok PR W WS 4 T )

1



THUESREEN 5 LRNEHFLR RARRERFTHER
Ry EX— 5% FRAFAIREETS MEFLEEH
WRE, RHESRE, K ERFAER, TURSTHIE, # %
THRERE.

HeE XAHBRARETY RREETEK, LERFH
IHABLRNEE, MFRTHLIXTHEFARHNES R
L ABFRRERTHEA, BN EMEANE RE L HFA
KA ARENLFRE A TN EFRERFRABY EE
RTWEFTH, ABRDEH, ANAF TREN ERHTE
W E. HAERRPEARENGL SR AEEREF L
WO B W TN, FI AT 4 KT A
AR,

ERMF ISR RIN 199 SR, SEBARLTHY
EERTEM N RE AR ERME” HBHFET £, £xP
FLoRMNHEHNBATUTZFE T

CHCHREF R, 1996 £, AT ERLESBRNTEXES
16 REHRITMFHR 179 REW BEA P& 89 R 45 &
B.ENEASTANCEE, NSHEN, SRE)  LEHE,
HROBRAELRYE—KBE, PEABFEHEAREIK
EAFAEE ANBEFEHLIWE BAKLR S R4,
A BRARNDE RAREE.BRETEELARY
HhEHBRBBARAAR SHREL, BFFEH FELES
£ RBBEUARNE ERMEADERR Y REE BANF
STRF TR ARETRERAF R FRE RSP i
YETHBAREAEE FRSAS SR LS, X 0H
REFHSPTHAGH KD £4.

CHELEER. ASHUENEBERER . FHITE B
HEh AEER FRAERFRE. BAEHAELFARSY

2



BFB IR ER AR BN L, FHARAE — ZFERY
REFEL NFTHhNL G RARHCERNTFUEA 0T
B ELAE IR ERAEAREAEERER . EMNBEE ¥R
FERAEERBEANERKES. BTUEEHF THENMES
BEAEER CLEDTEEFHEREAANE SR RE. AR REmEN
EHFENER RBE¥ER.
CATRERHAGNERNE . BRNELT RO L B4tk
EHEA BRESRTL2THEE TN, LELARE, UEHELA
B EBAER IR TUTE, A EKTFUBE A FE
HFUEE AR THREAG LR . ERERTEARSRY.
“LRERRRGIMRELER RN REEAHFRE AR
RE FECHEELBERL R R B ET ERIEZR
FREZFNABEIT BARERTHYETHEL,
Fhi
97.1



Preface

The Third Session of the Eleventh Central Committee of the
Chinese Communist Party, which has profound historical signifi-
cance has expressly put forward the task of strengthening the
construction of socialist democracy and legal system. The teach-
ing of Comrade Deng Xiaoping to strengthen the construction of
socialist democracy and legal system has pointed out the correct
way Tor China to develop along the road of ruling the country ac-
cording to law. At the legal knowledge lecture held by the Cen-
tral Committee of the Chinese Communist Party in February
1996. General Secretary Jiang Zemin stressed that it is an impor-
tant policy of our party and government in administering the
country and the society to strengthen the construction of socialist
democracy and legal system and to rule the country according to
law. The Ninth Five-year Plan of National Economy and Social
Development and Object of 2010, which was examined and ap-
proved by the Fourth Session of the Eighth National People’s
Congress, have also put forward the goal of ruling the country
according to law and building a socialist country with perfect le-
gal system.

To rule the country according to law and to realize legalism
are the important symbol of development of the society and the
civilization of mankind. It requires every organ, organization and
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individual to act within the Constitution and laws. The policy of
the country shall be decided according to law, the legislature
shall make laws based on law, the executive organs shall carry
on the administration according to law, the judicial organs shall
perform its function independently according to law. The rights
and liberty of the citizens are protected by law and the state
organs’ power is strictly restricted by law.

The foundation of the construction of socialist legal system
is to raise the legal conscientiousness of the public through edu-
cation of legal knowledge. This is also an important part of
strengthening socialist spiritual civilization. It is a significant
measure to educate &ll the citizens with legal knowledge. To ana-
lyze law through cases is an important method, which provides
clear and rich information with representativeness, truthfulness
and preciseness. It is also one of the people’s courts’ fundamen-
tal work and one way of being involved in comprehensive man-
agement of the society. This can help the public know law, un-
derstand law, abide by law and use law.

An important task of the construction of socialist legal sys-
tem is to improve court trial, to promote the coordinated devel-
opment of both material and spiritual civilization. The year 1996
is one in which the courts in Shanghai have the heaviest case
load, it is also one when new methods are being deated, develop-
ment being made and fruitful result being achieved. In this year,
new situation and new problems occurred frequently. Analyzing
the new type of typical cases and timely compile them into a book
can provide models for future cases and guide the trial work, at
the same time, it can provide the legislation with foundation.
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The key step in the construction of socialist legal system is
to raise the competence of the judges to meet the need of the
work. Along with the development of the socialist market econo-
my, new laws and regulations are promulgated. With the reform
of court trial procedure in criminal, civil, economic and adminis-
trative cases, the requirement to judges are even higher. Besides
learning the laws, it is quite important for the judges to choose
typical cases, do a serious research and write precedents. It is
the extension of the trial for judges to summarize their personal
experience in the application of law, and analyze them from the
theoretical angle. This it helpful to raise the competence of the
judges.

Because of the above reasons, we have organized the judges
in Shanghai to write case analysis from 1994. From the cases,
we selected some to compile “The Collection of Latest Cases”.
We will continue this practice. In this book, we emphasized the
following aspects

@ Carefully selecting new cases. In 1996 the courts in
Shanghai tried and enforced about 160,000 cases, from which we
have selected 179 cases and 89 of them were further selected to
compile this book. The cases being selected cover a broad range
of areas and are representative. Many of them are the first case
in their respective area. In criminal cases, there are cases of seri-
ous accident, sabotage of election, criminal defamation, receiv-
ing commercial bribery and misappropriation and conversion of
capital. In civil cases, there are cases on publishing contract dis-
pute, on bank deposit, on building advance sale contract, of e-
limination of obstacle to a citizen’s personal right and the dispute
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over the right to labor. In economic cases, there are cases on un-
fair competition case. over share transfer contract, of subroga-
tion for damages in international air transportation and on fi-
nance leasing. In administrative cases, there are cases on objec-
tion to the decision of sending to work-study school, on objection
to the reply to the application of transfer of shares and increasing
registered capital, on objection to the decision of special liquida-
tion, on objection to administrative sanction to outdoor adver-
tisement. These are new types of cases appeared under the new
situation.

@Compiling the cases according to the actual process. All
the cases are compiled according to the order of basic facts, the
process of trial, the reasoning of the decision, the result of the
trial, the procedure of petition and retrial. the basic facts of the
case includethe argument raised by the parties and the facts as-
certained by the court. The process of trial includes the facts de-
termined by the courts of first instance and second instance, the
dispute between the parties. The reasoning of the decision in-
cludes the issues in dispute, the nature of the case, the facts be-
ing determined and evidence used. The result of the trial includes
the application of law, the determination of sanction. The proce-
dure of petition and retrial includes the legal basis for maintain-
ing or reversing the decision. In this way, it will help the readers
to have knowledge of the whole process of trial, and to under-
stand the principles of law from superticial to deep, from the
outside to the core.

@Comprehensive analysis and comment of every case. We
used quite a lot of space to analyze the important and difficult
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points of every case. We confirm the ones that are correct, criti-
cize the ones that are wrong, and point out the ones that are im-
proper, taking the law as criteria, the facts as the basis and the
theory of law as our foundation. We think this will be helpful to
our readers to leam something in a comparative study and delib-
erate from both positive and negative sides.

.We will compile “The Collection of Latest Cases in Shanghai
Courts” every year. We will do our best to improve the work
each year. We hope this sprout of the garden of legal materials
will be growing healthily with the support of the leaders, judges

of the courts in Shanghai and the legal practitioners and readers.

Li Chﬁngdao
January of 1997
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