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EDITOR’ S NOTES

Death penalty is our focus topic in this volume. Since Cesare Bonesana Beccar-
ia, there is never short of debates on death penalty which has long been concerned
by various social psychology and values. When whether death penalty should be pre-
served comes into highlight of debate in a country, there must a clash between the
existing system and emerging appeals of protection of human rights. At the begin-
ning of 21st century, China is faced with the same difficult choice. Death-penalty-
related cases drew great attention from the public with an expectation of abolishment
of death penalty, which challenge the decision-makers. As an issue far beyond in-
tellectual area, death-penalty-related issue would be solved through sophisticated re-
action among scholars, the public and the decision-makers in the process of legisla-
tion, politics as well as moral life. The articles in this volume try to enhance and
improve the conventional approach in this area.

Correspondence Concerning Death Penalty by Chen Xing-liang shows us the di-
alogue concerning death penalty between a scholar and a citizen by correspondence.
Chen’ s attitude is humanism and tolerant. He argue that the abolishment of death
penalty relies on the decision of legislators, who are representatives of the public,
therefore it is important to cultivate social tolerance in pubic awareness to eliminate
revanchism. The author’s inspiration comes from a real Chinese citizen’ s letter in-
stead of a fictitious Persian. The appeal of a prisoner sentenced to death provides us
with a rare opportunity of understanding humanism and tolerance. The article is also

an effort made by scholars to influence the public opinion on a professional issue.
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A Research on the Criminal Liability of the Employee in Drug Transportation
Crime by Chen Xing-liang also comes from a letter from a prisoner awaiting for exe-
cution. Compare with the general conclusion in Correspondence Concerning Death
Penalty, this article concentrates on two cases. Chen concludes the judgment rule
by analyzing the application of death penalty in the two being employed to transit
drug fro others crime cases. Recently, Chen put an emphasis on the “criminal case
law” study based on the judgment by courts. Moreover, it is significative to extend
the discussion of application of death penalty in drug-related-cases to retraction of
the power of check of death penalty by the Supreme Court.

Established in the current restrictions, The Macroscopical Perspectives on the
Control of Death Penalty in China by Liang Gen-lin systematicaily designs the path
of control of death penalty in China. Although the article’ s topic and structure is
very extensive and grand, the suggestions on detailed institutions are included;
three solutions on restricting application of death penalty; a feasible guidance of
condemnation in death-penalty-related cases, etc. obviously, the author is good at
shifting between inspiring general idea and making use of delicate techniques of ar-
gumentation.

The Judicial Restraint on Death Penalty: On the Point of Judging the Result of
Casualties by Zhou Guangquan is more microscopical. Zhou concentrates on the ju-
dicial restraint on application of death penalty by studying those crimes in which the
criminals have greater probability of being sentenced to death, including intentional
homicide, robbery and intentional harm. whether criminals who commit these crimes
will be sentenced to death depends on the result of casualties. On this point, Zhou
rebuts the current practice of linking death penalty simply to the death of victim,
showing a practical attitude of constricting application of death penalty under the se-
vere punishment in the penal code.

In Jurisprudence and Sociology: Two Patterns during Adjudicating the Death
Penalty by Wang Ming-liang, nomological pattern refers to the process of adjudica-
ting on existing malefactions according to the penal code; sociological pattern refers
to the process of exerting influence on the adjudication of death penalty by those
malefactions beyond the policing of penal code. Wang argues that the sociological
pattern is the reason of unequal adjudications, and suggests an approach to avoid the
working of sociological pattern. Granted, the value of social factors in death-death-
related-issues cannot be evaluated simply, and people will have different opinions on

the sociological approach adopted by Wang; but past and current discussion on the
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issue are mostly philosophical, therefore Wang’ s efforts on exploring new approach
is praiseworthy.

Apart from the death penalty, we have another article in criminology ; Crime is
a Kind of Evaluation by Liu Guang-san. Liu constructs his argument from three
points of view: the state, the society and scholars. He discusses the proposition
“crime is a kind of evaluation” by analyzing the individuality owned by and com-
monness shared by different evaluators. The article improves the research of axiology
in criminology by its broad perspective and strong contemplative faculties.

The name of Cass Sunstein is not strange to Chinese academe. A Behavioral
Approach to Law and Economics written by Sunstein and another two co-authors is
the introduction of a book with the same name edited by Sunstein. The article op-
pugns and challenges the basic assumptions of traditional law and economics with
correlative principles of behavioral economics. As an outlined paper in this field and
the latest development of western law and economics, it attempts to find a new ap-
proach to the law and economics research. The article also implies that law and eco-
nomics has many genres and various research approaches. It is necessary for Chi-
nese academe, into which law and economics research has just been brought, to ex-
tend its thought and pay attention to the latest development of this theory.

This volume also contains several articles concerning intellectual and institu-
tional history, all of which find some problems neglected by previous research from
certain historical evolvement and do further research on them. On Constitutional
Politics: Another Perspective of the Rule of Law Theory by Gao Quan-xi is part of
one of his writing projects. This article demonstrates a development of western intel-
lectual history on constitutional politics, and seeks to find a theoretical path different
from the normal politics theory. He particularly compares the thought of Carl Schmitt
with that of Bruce Ackerman, holding that they are almost equally satisfactory in re-
sult. The Chinese constitutional problems could be enlightened by the demonstration
of history. In this aspect, the theory provides us with a new perspective.

From Regulation to Freedom: the American Constitutional Transformation on
the Freedom of Movement and Its Implications for China by Zhang Qian-fan explores
the British and American historical experience in the treatment of beggars and vaga-
bonds, and the evolution of American constitutional protection of the freedom of
movement. The final conclusion is that the freedom of movement is a product of sim-
ultaneous development of market economy and rights consciousness. In a state uni-

form in law, the freedom of movement is inherent in citizenship, thus necessarily re-
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quiring constitutional protection, which is not only indispensible for economic devel-
opment, but the very symbol for national unification and equality. This research is
obviously oriented towards Chinese problem of the freedom of movement.

Freedom in Crisis: Rethinking the Mechanism and the Logic Foundation of the
German Rechtsstaat by Lao Dong-yan holds that the Rechtsstaat represented an effort
to combine individualism with the state goal in state structure by demonstrating the
history of the Rechisstaat theory and its features. There is an inherent self-destruc-
tive danger threatening the Rechtsstaat. That is, the goal of Rechtsstaat was to pro-
mote personal liberty, but it tried to achieve the goal by exercising the boundless
state power. The article also compares the Rechtsstaat with the rule of law under
Common Law tradition and comes to the conclusion that the distinctness between two
concepts stems partly from different institutional techniques supporting personal lib-
erty in the mode of systematic construction in the Continent Law family and artificial
reasoning in the Common Law family.

Judicial Review System in EU Law: Study on Article 230 of EC Treaty by Zhao
Xi-ju describes and comments on the annulment action based on Article 230 which
is central in the EU judicial review by observing its interpretation and application by
European Court of Justice. The author is an expert on the study of EU law, who
makes a convincible argument based on reliable material and literature. The article
examines the scope and extent of the judicial review by ECJ, the obstacle unprivi-
leged applicants including natural and legal persons face when challenging decisions
addressed to other persons with the concern of social welfare, as well as the stand-
ards of judicial review. The article provides us with a profound understanding of the
mechanics of judicial review system in EU law.

We have three articles in civil law and procedure law. The Burden of Proof: A
Perspective of Function by Huo Hai-hong is trying to define the burden of proof sys-
tematically. It breaks the traditional narrow perspective regarding the burden of
proof simply as a burden of providing evidence in courts. In addition to its function
of judgment, the article examines the conceptional and institutional value of the bur-
den of proof from a comprehensive perspective including benefit-cost function, criti-
cism function, obligation attribution function as well as legislative techniques func-
tion. A contribution of the article is to prove that the burden of proof is attributed to
substantive law essentially whereas realized in procedural law. The relationship be-
tween the burden of proof and substantive law is that the former makes purposes of

the latter impossible technically.



