BT A FI M A R 2 R (SEIRITER) |

Family Law

a = B L F M M #

@ XNk ¥R



B W R B B A (SERRIER)

Family Law
BRI\ i

= B




NGy +erereeeoeesrerressmses e 2
DIVOEEE  +cvvtrnrsrserrrrmnsrrernnmnesaneiansassasunansnnaennaens 28
Ancillary #eﬁef ................................................ 60
Family homes and domestic violence --------- eeneeees 102
Children ] -c-ce-oreremsrsensensasanmasssmeerosrnmranneneanns 149

ChIldren [I ---oveereeeeeeeeeereremmonnrnennneeeesmmmsniess 190



1

WHRBITEH - vorrerenrriennnnns

WG -

B RMER e eve e

EBRSEERS e,

FH(F) covveoreen.

.e 29

TETTRN Y |

-+ 103

«xes 143

«+ee 191




& W iR BB

R A IRUERB WX (ENNR)E
VABCRABEEFYBHHIRERAT
(Cavendish Publishing Limited) &% LY,
R FKABEINNIREE I EAR , R TS
JERBIEREBWTBC A, WEARTG
B 3 N ARDBUER S NR, Hhig — A0
BRI —TEUNEBNREN D IERE, 2
BB K RV E RS W EIE MBS
WSEMREHENE R RENRE B
ARVBMNEE RIS T ERNNERE LA
BHRNK , LRSI WIS s EEN

rr

A




Although fewer than 1% of marriages are now terminated,
by nullity petitions today, examiners still require
knowiedge of this area.

Nullity falls into two categories ~ void and voidable
marriages. Each area has its own concepts and grounds for
its existence.

Void marriages

There are social and public policy reasons as to why the
marriage should not exist, as illustrated by the grounds
contained in s 11 of the Matrimonial Causes Act (MCA) 1973.
Because of public policy considerations, void marriages are
void ab initio and the decree granted is declaratory but
necessary to gain financial provisions. Also, third parties can
challenge the validity of the marriage. There are no special
defences. '

Marriages celebrated after 31 July 1971 will be void on
the following grounds. |

Section 11(a)(i)

The parties to the marriage are within the prohibited degrees
of relationship: either blood relations (consanguinity) or non
blood relations (affinity).
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Section 11(a)(ii)

Either party is under the age of 16. However, if both parties
are domiciled abroad at the time of the marriage, the marriage
will be recognised as valid if it is recognised as valid in the
country in which it was celebrated.

If either party is aged over 16 but under 18, then consent
is required from certain people:
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However, if this consent is lacking, the marriage will not be
void unless the parents have publicly objected to the banns,
thereby voiding them. An application can also be made to the
High Court, county court or magistrates’ court to obtain
consent if the parents cannot give consent due to absence or
inaccessibility.

Section 11(a)(iii)

The parties have intermarried in disregard of certain
requirements as to the formation of marriage.

Publicity has been deemed necessary to prevent
clandestine marriages, as illustrated by the existing rules,
which are complex and are dealt with here only in outline.

Formalities for weddings
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When there are defects in the formalities, the marriage will
only be void if they are brought about ‘knowingly and wilfully’
by both parties.
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Section 11(b)

At the time of the marriage, either party was already lawfully
married.

This sub-section requires the parties to satisfy the
definition of marriage contained in Hyde v Hyde (1866), that
is, ‘the voluntary union for life of one man and one woman to
the exclusion of all others’. In Whiston v Whiston (1995), the
woman had committed bigamy, knowing that her first husband
was still alive.

Maples v Maples (1987) illustrates that if a party has
entered a valid marriage, then, in order to terminate that
marriage and be able to enter another, the termination must
also be valid.

Section 11(c)

The parties are not respectively male and female. The cases
arising in this area normally concern a party who has
undergone a sex change.

The approach in England and Wales was to treat a trans-
sexual as being of their original birth sex, even if they had
undergone full reassignment surgery, as the tests to be used
related to chromosomal structures, etc, as decided in Corbett.
Following the European Court of Human Rights’ decision in
Goodwin, this will no longer be the case. Transsexuals who
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have completed reassignment surgery must be treated as
their new sex for the purposes of marriage.

Section 11(d)

In the case of a polygamous marriage entered into outside
England and Wales, either party was, at the time of the
marriage, domiciled in England or Wales.

Section 47 of the MCA 1973 allows matrimonial relief or a
declaration concerning the validity of a marriage entered into
under a law allowing polygamy (matrimonial relief includes
nullity, divorce, judicial separation and matters relating to
maintenance provisions). However, there have been cases
where s 11(d) has not applied.

In Radwan v Radwan (No 2) (1973), the husband was
domiciled in Egypt and married his first wife, an Egyptian
domiciled woman, in Cairo. He later married his second wife,
an English domiciled woman, in Paris, intending to enter into
a polygamous marriage according to Egyptian law and to live
in Egypt. They did live in Egypt, but later moved to, and
became domiciled in, England. The second wife later
petitioned for divorce.

The court held that, as the second marriage was valid in
Egypt and they had intended to live there, it was valid in
England. The court said that s 11(d) did not apply.

In Hussain v Hussain (1982), even though there was a
potentially polygamous marriage, both parties had no
capacity to marry again and s 11(d) did not apply; therefore,
the marriage was valid.
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