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Preface

Since the modern times there have been two basic methods in the study of
the Chinese traditional law. The first one is the Chinese traditional historian
method, by searching and combing historical data, objectively to elaborate
contents of law and its historical trends. The second one is by using the theory
and method of the Western learning, which has rushed in and gradually be-
come the order of the day, to analyse and anatomize the development and na-
ture of the Chinese traditional law. It should be noted that the study of the
Chinese traditional law since the modern times has made outstanding achieve-
ments. In Particular, the study of the history of Chinese legal system and of
Chinese legal thinking carried out since 20th century and that of legal culture
gathered force since 80s last century have from various angels systematically
sifted some aspects of the Chinese traditional law. However, we should draw
our attention as well that when the theory and method of the Western learning
gradually became dominant, we have gone astray in various research spheres.
By applying the criterion elaborated by the Western learning to Chinese law,
with the development model of the Western law as the only yardstick, the
rigid and mechanical comparison and evalution have resulted in many misun-
derstandings, such as the Chinese ancient law lacks academic reasoning, is
composed mainly of punishments or rather only a penal law, the Chinese an-
cient society puts stress on human rather than on law, law in Chinese tradi-
tional ideology is served only as a tool, and therefore there is no recognition of
the value of law in its concept, etc. etc. In various misconceptions and biases,
the following two points have gained quite big influence among the academic
circles. The first is that proprieties and law In ancient societies are viewed as
two opposites, over-emphasizing their contradictions and stressing the with-
holding and destructive effect of proprieties on law. The second is that as the
Chinese legal system lacks the support of Western-like religious background,

rule by law is very difficult to turn into a belief. These quite popular misunder-
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standings and biases are solely created as a result of applying the western model
and value concept as the only yardstick.

This article, while reviewing the misunderstandings in the study, makes
great efforts to construct the structure of the Chinese traditional law and anal-
yse its characteristics by using the method of objective statement, sociological
analytics and East-West comprison. Hence the title “Construct and Anatomize
Chinese Traditional Law”. In this 400, 000 words thesis, want I try to elabo-
rate is as follows.

1. To differentiate the concept of ancient law from that of traditional law
and construct the system of traditional law. Ancient law and traditional law
are of two closely related but not the same areas of study. Ancient law is the
law which is suited to ancient society and has become obsolete or static,
whereas traditional law is the law which adapts the developing society and al-
ways changing, and exerts a tremendous influence upon the development of
the present day law. In terms of research, they are studies from different view
angles. The study of ancient law is kept as closely as possible to the objective
reality of ancient societies and the views of ancient men on law, whereas the
study of traditional law is carried out with the legal conception of the present
day society, to review ancient societies and their habits and customs, systems
and institutions, ideas, theories, etc., which were then were not called law or
named as such but possessed the characteristics of law, and should also be in-
cluded in the study. Therefore, the Chinese character “fa” (literally law) used
in the ancient law in the then circumstances solely refers to the institutions and
rules of law in China, whereas the same character “fa” used in the traditional
law, it goes without saying, contains the laws of the ancient law, but more
importantly it also possesses another characteristic, the connotations of which
have always been evolutive with social development. Just as Yian Fu pointed
out that the law concepts introduced from the West in the modern times, in
comparison with the ancient times, should contain the meaning of proprieties,
reason, law and institutions. As no differentiation is made concerning the con-
cepts of ancient law and traditional law in the past studies, conclusions drawn
have often been self-contradictory. For example, Chinese traditional law is

considered to put stress on the system and lack recognition of the value of law,
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but at the same time it is considered that its characteristic is to put stress more
on proprieties than on law. As a matter of fact, viewing from law angel, the
main contents of proprieties have elaborated the value pursuit of the Chinese
traditional law. When importance is attached to proprieties, there will natural-
ly not exist “lacking recognition of the value of law”, whereas in the ancient
Chinese language, institution and law are almost synonyms. It is impossible
that importance is attached to institutions, but law will be neglected. There-
fore, the First chapter of this article discusses in terms of the law concept the
similarities and differences between ancient and traditional laws. And on this
basis, it further compares different development roads of law traditions be-
tween the East and the West.

2. To emphasize the traditional law as “a community” of proprieties and
law, and analyse the role and position of proprieties occupied in the traditional
law system. By going through the studies of Chinese legal history carried out
during the 20th century, this article holds that the biggest fault in our studies
of the past hundred years or so is the emphasizing with each passing day of
contradictions and antithesis between the traditional proprieties and law, thus
resulting in the lack of studying some basic conceptions and problems of the
traditional law, such as what the terms law, code, legal institution, propri-
eties, proprieties system, proprieties and righteousness, proprieties education,
rule of virtue, moral education really mean, and what their true relationship
is, etc. etc. Lack of the thorough-going study has made a number of scholars
take the ancient theories of “rule by proprieties”, “rule of virtue”, “rule by
men” and “rule by law” summarized by later generations simply as original da-
ta proving objective existence of the traditional law and ancient primary ideas,
so that the authenticity of the study object is lost even without realization. The
second chapter of the article examines one by one all the above-mentioned con-
cepts and draws the conclusion that the traditional law is a community of pro-
prieties and law, that rule by proprieties, rule of virtue and rule by men are
the summary of ancient thinking and theories by the contemporaries, and that
the contents of the above three concepts in different periods do not remain all
the same and are not immutable. The traditional rule by law and the present

rule by law discussed nowadays do share some similarities in form and certain
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contents, but in essence they are entirely different, just like trying to go south
by driving the chariot north, In view of the characteristic shaped as a commu-
nity with proprieties and law pooled together, we should correct the previous
narrow understanding of the traditional law, and make it clear that it is a basic
historic fact that punishment in the Chinese traditional law is only one item of
law and never the principal part of it. ,

3. To divide evolution stages of the traditional law with the growth and
decline of proprieties and law as criteria. In the past, the development stages
were often divided in accordance with ups and downs of dynastic politics. In
fact, if proprieties and law are viewed as an integral whole, the division in ac-
cordance with their growth and decline could more clearly demonstrate patterns
of trends and characteristics of the traditional law. The third chapter of the ar-
ticle divides the development of the traditional law into five stages, e.i the
birth period in the mythologic era, the rule by proprieties period in the Shang
and West Zhou dynasties, the rule by law period in the Spring and Autumn
and Warring States periods, the “grand proprieties and supreme law period”
from the Han to the Qing dynasties and the evolution period in the modern
times. The division of the Chinese traditional law into periods is meant to illus-
trate that the development model of the Western law should be one of develop-
ment models of various laws and is never the only one. While the development
of laws in different nations, countries and areas will share some similarities, it
must have differences. And these differences are bestowed by environment and
history, and become a characteristic demonstration of the laws of a particular
nation, a country or an area. The history proves that the existence of the dif-
ferences at a certain period and in a certain area is not only effective but also
reasonable. The different development models of laws is the crystallization of
the wisdom of the peoples of different nations, countries and areas in the
world. This is why we can not take the Western model as the yardstick to
judge progress or backwardness. Judging from the present developing situa-
tions of law, it has become a thing of the past when the modernization of law
is equated to the Westernization of it. In terms of contents, a modernized law
should be a law of absorbing all the best traditional elements in the laws of all

nations, countries and areas. The model of law development is “to get together
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but not become same” .

4. The model of law development is not created according to the will of
human being, and its creation is closely related to the social environments.
The development model of the Chinese traditional law is naturally closely relat-
ed to the politics, economics and culture of Chinese traditional societies. In the
past, we paid much attention to the political and economic effects on law, but
the relation between culture and law was comparatively less discussed. In fact,
cherishment of culture is the most fascinating tradition of the Chinese nation
and this tradition has not disappeared up till the present day. As early as the
Spring and Autumn Period, Confucius held that the nations without nurture of
proprieties around the Central Plains who even set up kingdoms could never be
as advanced as the nations educated by proprieties inside the Plains who even
lost their kings. The tradition of cherishing culture enables the Chinese tradi-
tional law to lay stress on punishment as well as on education. The education
of proprieties makes the traditional sense of value strike deep roots into the
hearts of the people. In the Chinese traditional culture, the value of a person is
seldom judged by his wealth or poverty, or by his power or weakness. On the
contrary, those “rich out cruel” and “the strong bullying the weak” type peo-
ple are not only subjected to the censure of public opinions, but also con-
demned by law. In the fourth chapter of the article, my emphasis is to outline
the characteristics of proprieties culture and those of law against the back-
ground of proprieties culture. By examining historical facts, I hold that propri-
eties are the kernel of the Chinese traditional culture and law. And harmony is
the most outstanding feature of the culture with proprieties as the kernel. If
we take the Western social model as the yardstick, we will find that the phi-
losophy, religion, science and technology, law, etc, etc. all have defects and
are not fully developed. But if we examine the structure and culture of the
Chinese traditional society as a whole, we will find that these partial defects
are necessary for the whole of harmony and are actually the price paid for the
fullness of the whole. It is the same with the examination of the traditional
law. If we do not go deep into the kernel part—proprieties, we will often find
the traditional law disorderly and unsystematic. But when we understand the

position occupied by proprieties in the traditional culture and the value pursuit
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of proprieties as the spirit of the traditional law, then, only then, will we tru-
ly find the broad, deep and enlightening characteristic of the traditional law.
5. To explain the formation of the western traditional religion and the
Chinese traditional proprieties against the background of their historical cul-
tures. Some scholars argue that owing to the lack of religious tradition in Chi-
na, it is very difficult to foster the belief in the rule by law in the Chinese soci-
ety, and the rule by law has to be achieved only by beliefs. The article tells,
on the basis of law data at their early birth period of different nations, coun-
tries and areas in the world, about the common original characteristic of sacro-
sanctity of law. And it is found that the worship of proprieties and the cherish-
ment of culture in the Chinese ancient times help to foster a faith in moral
ethics. And this faith helps China avoid plunging into the dark shroud of deity
and the horrible religious war like the west in the middle ages. By comparison
of civilizations of same period between the East and the west, the Chinese pro-
prieties culture has the qualities of harmony, enlighten, magnanimity and hu-
manity. It is why China is set up as a fine example and Confucius as a standard
bearer in various works written by the Enlighten thinkers. The fifth chapter of
the article concludes that “The ancient Chinese should be pleased with their
wise attitude towards divinity, thus avoiding them from the misery and suffer-
ing of divinity and instead enabling them to enjoy the warmth of proprieties”.
6. If “civil law tradition” is the main tradition of Roman law, then pro-
prieties should occupy the leading position in the Chinese traditional legal sys-
tem. Examined from law angle, proprieties have rich layers. They consist of
all the rules made and issued by the state concerning the grand state sacrificial
rites, the decrees of the court and government offices, manners and words tak-
en by officials at all kinds of occasions, as well as all the family codes and local
customs consistent with law spirit or recognized by the main social ideology.
All these rules, decrees, codes and customs are called proprieties, and what is
much more important is that proprieties are the condensation and demonstra-
tion of the spirit of law. Therefore, the difficulty in the study of the Chinese
traditional law does not lie in combing the great mass of data and searching
traces of a few remnant law articles. The real difficulty lies in grasping and

perceiving the aims of proprieties. Because of the two most important person-



