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Part ! The Basics of Contract

Chapter 1

Section 1 Commercial Contract & International
Commercial Contract

Commercial contracts usually refer to contracts of daily businesses and contracts in-
volving economic constructions such as mining construction, railway construction and tap-
ping of natural resources, etc. These contracts are so many that we have to take only one

of them as an example to describe—contract for sale(s) of goods to distinguish commer-

cial from international commercial contracts.

A domestic sales of goods and/or services may create a commercial contract between
enterprises, other organizations, or individuals in one country. The buyer and seller may
know each other’s standing or the legal system operating in that country. Their contract
shall be governed by and construed in accordance with the law of their country. All dis-

putes arising from or in connection with the contract shall, if possible, be firstly settled
amicably through friendly negotiation. In case no settlement can be reached thereby the
dispute may, if either party so requires, be resolved by arbitration. The award made by
the arbitration commission shall be final and binding upon both parties. The arbitration
fees, unless otherwise awarded, shall be borne by the losing party.

On the other hand, a contract of international commerce between the parties coming

from different countries may arise from an international sales of goods and/or services.
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The features of an international sales of goods and/or services reflect the reality that al-
though the principles derive from the general law of contract there are important differ-
ences. First the buyer and seller are normally located in different countries. They may
know nothing of each other’s standing nor of the legal system operating in the country of
the other party. This factor is important in the event that there is a dispute that finally re-
quires a third-party settlement, for instance, by a court or arbitrator, in accordance with
the law governing the contract between the parties. Related problems arise with respect to
the enforcement of judgments in another country. Parties to a contract should insert a dis-
pute settlement clause in the contract of sales. The wider problem of which law should
govern the international contract should also be addressed in the contract of sales so as to
avoid entanglement in conflict-of-law disputes.

In the case of goods, factors which distinguish export sales from domestic trade in-
clude compliance with government regulations controlling movement of goods across fron-
tiers such as export and import controls, health and inspection requirements and customs
duties.

Next, like a domestic sales of goods, an international sales involves decisions as to

method of payment and the insurance and carriage of the goods. However, an export sale
has traditionally had the additional complexity that it could take weeks from the time when
a western seller delivers goods to a carrier until the goods are delivered to the buyer in
China. During that time neither party to the contract of sales has actual possession of the
goods and the questions of who bears the risk during that period and when property in the
goods passes need to be addressed.

In the International Sales of Goods, the transport document called a “bill of lading”
is a device which was developed to deal with these problems in the case of port-to-port sea
shipment and is still widely used where goods are exported under a contract of carriage by
sea between the buyer or seller with the sea carrier. However, the advent of containeriza-
tion as a system for transportation of goods has meant that the seller is likely to deliver its
goods to an inland freight-.forwander as opposed to delivering them to the side of a ship or
airport. The containerized goods may then travel to the buyer by road, rail and sea or air
along with goods covered by other sales transaction. This combined form of transport is
known as “multimodal” . The goods are under the control of the freight-forwarder who may

in tum have contracts with the various carriers.



This development has meant that the transport documents used in the case of carriage
by sea since the 16th century have required modifications to ensure that, in the context of
modern transport systems, the documents can continue to perform, as appropriate, the
functions of providing a receipt for the goods, constituting the contract of carriage as well
as serving as a document of possessory title to the goods and for arranging payment. The
problem is compounded because faster transport systems have reversed the problem solved
by the bill of lading, how to protect each side when the goods are at sea for lengthy
periods. Today, goods frequently arrive before the traditional transport document—the bill
of lading—is received by the buyer so as to enable delivery of the goods by the carrier.

The latest development which has potential impact on the traditional paper-based
system for international sales of goods is the advent of electronic data interchange which
enables the parties to conclude a sale by an “electronic handshake” . This may seem to
solve the problem of what to do in cases where the goods arrive ahead of the papers, such
as the bill of lading, which establishes the right to take delivery of the goods, but creates
the problem of how, in an electronic system, property in the goods can still be transferred
or the goods paid before arrival.

See the following cases where electronic data are interchanged.

Case 1: COMMODITY CXXX 200M/TONS $ 295 CIF ROTTERDAM IRREVOCA-
BLE SIGHT LC PROMPT SHIPMENT VALID SUBJECT REPLY HERE 31/7

Case 2: YC17/7COMMODITY CXXX WE ACCEPT 300 M/TONS $ 295 = BASIS
CIF ROTTERDAM PAYMENT IRREVOCABLE SIGHT LC PROMPT SHIPMENT NET
SHIPPED WEIGHTS BESIDES USUAL SHIPPING DOCUMENTS WE REQUIRE PHY-
TOSANITARY CERTIFICATE CERTIFICATE OF ORIGIN AND WEIGHT LIST BASED
ON WEIGHTS SHIPPED FROM CHINESE PORT BEIJING SOUND SEAWORTHY BAGS

Payment for the goods presents a special problem because buyer and sellers are deal-
ing in goods that are moving between different countries with different monetary systems
and must contend with barriers of time and geography. Neither party has actual possession
of the goods and yet each wished to be sure that the contract would be performed. The
seller, having delivered the goods as required in the contract of sales, wishes to be as-
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sured of payment as soon as possible. A buyer who agrees to pay before taking delivery of
the goods will want some assurance that it will get the goods in accordance with the terms
of the contract.

Without some device to deal with the different wishes of the parties they have two
choices. The seller can require cash in advance and thus put the risk on the buyer that
the goods will not be delivered in accordance with the contract; or the buyer can place the
risk on the seller by requiring delivery of the goods before payment is made. Neither of
these options is satisfactory and hedging against disaster by taking out insurance against
loss or damage is no real answer where the parties are interested in satisfactory perfor-
mance of the contract.

Accordingly, another device was developed to allow for payment before arrival of the
goods, namely the “documentary letter of credit” (It'll be discussed later in Chapter 3) .
This technique has been developed by the banking system to allow for payment to be made
before the goods are received by the buyer. The banking system’s solution is built around
the legal fiction that a “bill of lading” (or equivalent document such as a combined trans-
port document) represents the goods. (This legal fiction allows a bank to treat the presen-
tation to it of a bill of lading or another acceptable transport document as if it were pre-

sented with the goods and once certain conditions are satisfied, to make payment on be-
half of the buyer. )

New technology requires the development of new legal regimes to reflect the interest
of all the parties concerned. It can be concluded, however, that under either the paper
system or the paperless system there will probably be the following contractual relations:

(1) Principal contract of sales between buyer and seller;

(2) Contract of carriage between consignor and carrier or freight-forwarder;

(3) Contract of insurance between insurer and insuree;

(4) Contract between the buyer and the bank which issues a documentary credit or
its electronic equivalent;

(5) Contracts between the seller with the bank(s) for payment under the terms of
the documentary credit or electronic equivalent. )

Supplementary contracts with other parties involved in the transaction will also be
concluded. Examples are the contract between buyer and a third party for pre-shipment



inspection of the goods to ensure they meet the contract specifications, and contracts for
carriage by road, rail and sea between the freight-forwarder and the carriers in cases
where the freight-forwarder does not operate its own transport network .

In the case of international sale of services or mixed goods and services transactions,
the subject matter—supply of a service—often means that the entity supplying the service
needs to access the market of the “host” country. This may require either a temporary or
more permanent presence in the foreign market. For example, a lawyer may be able to
supply legal advice to a foreign client by fax that means that the service as opposed to the
service provider is delivered in the “host” state. In other cases, a client may require a
lawyer’s temporary presence at negotiations in a foreign jurisdiction. Where lawyers are
eligible to practice in a foreign jurisdiction, potential business may make it worth estab-
lishing an office there.

Of course, establishment of some form of commercial presence (£¢¥%%)in a foreign
market also occurs in the case of trade in goods. Whether it is goods or services or a com-
bination of both, the enterprise involved has a choice of a number of options ranging from
agency, franchise, branch office, partnership, subsidiary company or joint venture. In
these cases government controls over foreign establishment, investment, operations as well
as remission of profits can operate to inhibit foreign service providers establishing a pre-
sence in another market. Government rules requiring compliance with local standards,
employment of local staff and transfer of technology may also be involved.

The range of contractual relations is essentially the same as in the case of an interna-
tional sale of goods transaction set out above supplemented by contractual relations flowing
from the establishment of a commercial presence in the foreign country.

Section 2 [Formation of Contract& the CISG

Under the common law there must be offer and acceptance, consideration and an in-
tention to create legal relations to establish the basic ingredients of a contract. The CISG
(Convention on International Sales of Goods) regime contains somewhat different rules
from the common law.

2.1 ¢ and eptance .
The rules as to what constitutes an offer are not really different. An offer must be
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