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ABSTRACT

The basic theory of crimes of dereliction of duty is not only an impor-
tant part of the criminal theory, but also a very controversial question in
juridical practice. This article makes a deep research on the definition,
features, judicial determination of crimes of dereliction of duty, and pre-
sents legislative suggestions to improve our criminal law. Excluding the
preface, the whole article is divided into 7 chapters.

In the preface, the author makes an analysis of the present situation
of the criminal legislation, judicial practice, and theoretical research on
malfeasance in our country, showing the theoretical and practical value of
the research on the constitution of crimes of dereliction of duty, thus
helping enhance our understanding, improve the executing conditions and
legislation ability, instruct the judicial practices properly, and carry out
the criminal policy precisely.

The first chapter introduces the general knowledge of the definition
and scope, subject, penalty etc in the foreign criminal law at first and
then reviews the legislative history of crimes of dereliction of duty in our
country, analyzing the provisions and legislative improvements of the
crimes due to social development in the criminal law (1979) and the
amendments of the crimes in the criminal law (1997). Lastly, the au-
thor presents his own fresh ideas about the definition and legal features of
crimes of dereliction of duty, and makes classifications about crimes of
dereliction of duty on the basis of guilty mind, act forms, subject, ob-
ject, legislative forms and the accomplishment of the offence.

In the second chapter, the author studies the subject of crimes and
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on the basis of analyzing the legislative history of our criminal law, points
out that the scope of the subject in the legal interpretation and legislation
is changeable. As a matter of fact, the scope of the subject has been
narrowed down since the foundation of our country up to the year 1997.
Since the enforcement of the 1997 criminal law, the judicial and legisla-
tive interpretations are actually enlarging and developing the applying
scope of the subject in a contrary direction. Meanwhile, after pointing
out the drawbacks of legislation about the subject of such crimes in the
1997 criminal law and the defects of judicial interpretation and legislative
interpretation, the author discusses the scope of the subject with details,
holding that the national mechanisms in Article 93 of 1997 criminal law
means organs of all levels from the central to the local including legislative
organizations, administrative organs, procuratorial organizations, judi-
cial organizations and the agencies in the army system, which are in
charge of national administration, perform national power and utilize na-
tional budget as an independent activity expenditure. In a word, the
clerks in the national mechanisms not only include members engaged in
civil service in the state agencies, but also ones in the organizations with
national administrative power stipulated by the law and rules, in the orga-
nizations authorized by national organs acting in the name of national pow-
er and ones who are not enlisted in the national personnel but engaged in
the civil service. Then, the author presents “new civil service” theo-
ry—considering competence as the precondition, viewing authorized pow-
er as the basis and considering the management of national, public and
social affairs as the core.

In the third chapter, after commenting on all kinds of theories on
guilty mind of crimes of dereliction of duty, the author holds that the form
of guilty mind is sole—deliberation or negligence, but most are delibera-
tion. Among those offences, the guilty mind of the type of power—abus-
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ing offence including practice favoritism and commit irregularities is delib-
eration, and that of dereliction of duty offence is negligence. And then
key attention is paid to the research on the theories and the judicial deter-
mination about guilty mind of abusing offence and dereliction offence.

In the fourth chapter, the author makes a further research on forms
and determination on conduct of favoritism and malpractice, abuse of
powers and neglect of duties after summing up the basic features and key
forms of crimes of dereliction of duty. In the author’s opinion, the con-
duct of dereliction can be divided into 3 types—unauthorized departure
from official duty, negligence of duty and duty unaccomplished, includ-
ing two forms of conduct—commission and omission. But some points we
should pay attention to in the judicial practices are that we should not con-
sider the conduct of dereliction as omission and ignore the duty relevance.
The offence of abusing office can be divided into 3 types—stretch of au-
thority, nonperformance of duty, renouncing the responsibility with de-
liberation, including two basic conduct forms—commission and omission
after the research on the definition, scope and features of the offence of
abusing office. In the judicial determination, we should pay attention to
the notion that omission should not be excluded from the duty. The scope
of duty unperformed deliberately includes not only substantive power, but
procedural power as well. Understanding the performance of duty is not
'the precondition of the establishment of such a crime which means that the
crime can be established only by the act of abusing office without consid-
ering how the act is performed—openly or secretly, knowingly or unknow-
ingly? Besides that, in this chapter, the author makes further research
on the status and connotation of the conduct by favoritism and the connota-
tion scope, nature of the pre-case. The author concludes that we should
understand the conduct by favoritism in a broad sense, which includes
not only private benefits but also the interests of some units and small or-
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ganizations. The determination of the pre-case should comply with the fol-
lowing conditions: criminal facts proved by evidence and deserving crimi-
nal responsibility, and stipulations in the criminal law and criminal pro-
cedural law.

The fifth chapter includes the definition, features, classification of
the consequence caused by crimes of dereliction of duty. The author
makes a deep research on the determining standards, rules, scope of the
serious harmful consequence, and expiration date of the losses—measur-
ing, the losses of the creditor’ s right, loss of interest and retrieval of
economic losses. The harmful consequence researched in this chapter
refers to those caused by the offence of malfeasance to the proper adminis-
tration of the national mechanism and the public and personal legal rights.
The features of the harmful consequence are as follows: (1) the conse-
quence is caused by the conduct of malfeasance; (2)the consequence of
the crime is a kind of material effect caused to the criminal object; (3)the
consequence is the necessary element of the legislation of such a crime,
otherwise the crime of the malfeasance is not established; (4) diversifi-
cation of the consequence. The consequence caused by crimes of derelic-
tion of duty should be divided into material and spiritual ones, direct and
indirect forms on the features of the consequence. In this article,
“three—aspect” standard is adopted to measure the serious harmful con-
sequence. The relationship between some amount of losses and social
harmfulness should be considered and the amount of losses is a very im-
portant but not the only one factor in the establishment and punishment of
such a crime. The author also points out time of placing a case on file by
the prosecutor is the proper time to direct economic losses.

In the sixth chapter, the author presents a new method of judgment
about the causation of such a crime after the research on the definition
feature, form and nature of the causation in crimes of dereliction of duty.
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To the author, the causation is the relationship between the conduct of
malfeasance and the consequence, which is characteristic of objectivity,
relativity, sequence, simultaneity, complexity, diversity and speciali-
ty. The nature of such causation is combination of certainty and contin-
gency. It means that the causation has certain aspect on one side and for-
tuitous aspect on the other. By the nature of contingency and certainty,
the causation can be divided into positive causal relationship and fortuitous
causal relationship. According to the extent of causation, it can be di-
vided into direct and indirect causal relationship. According to the point
of new intervening cause, it can be divided into simple, complex and in-
terrupting causal relationship. According to the comments and analysis of
the theories and methods of judgment in the causation of continental law
system and Anglo—American law system, such rules following should be
paid attention to: (1) the determination order of the causal; (2) the
procedures of causation determination; (3) the degree or extent of causa-
tion; (4) the difference between criminal causation and pathological
causal relationship; (5) the causation determination in the offence of
dereliction should be in connection with the “duty”.

The seventh chapter is concerned about the legislative perfection of
crimes of dereliction of duty. Suggestions are as the following: the sub-
ject of crimes should be changed into “public functionary” which is en-
gaged in national, public and social affairs. The guilty mind including
deliberation and negligence should be explicitly and separately stipulated
in the criminal law. As for the fact about a crime, the status of “fa-
voritism and malpractice”, “serious nature” and harmful consequence
should be properly amended. As for the accomplishment of such a crime,
it is stated in Article 397 in the 1997 criminal law that some of the conse-
quence offense should be changed into potential damage offense or behav-
joral offense. At the same time, on the basis of summing up the judicial
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practices, potential damage offense should be added when amending some
other clauses in the criminal law. The author also makes further research
on statutory penalty balance between intentional offense and negligent of-
fenses, the harmony between general clause and special clause, the
statutory penalty balance between general subject and special subject, the
unanimity between the degree of social harmfulness and penalty and the
supplement of property oriented penalties and punishment against qualifi-

cation in the criminal law.
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