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SUMMARY

The emergence and proliferation of corporate groups have chal-
lenged traditional laws that based on corporate entities. An entity is
traditionally considered an independent “legal person” and its share-
holders may enjoy the protection of “limited liability”. The entity,
however, might not be independent any more if it becomes a member
of a corporate group for it normally has to, under the leadership of its
parent, operate for the interest of the whole group, rather than its
own interest only. What problems does the integrity into a corporate
group bring about to the traditional laws? Do we need to change our
existing laws much to solve the problems? This book examines the
problems and the changes to the traditional laws that the phenomena of
corporate groups bring about to both the western and Chinese laws un-
der ten chapters, each of which deals with one separate subject.

The first chapter examines concepts and features of a corporate
group. A corporate group exists when an entity has been controlled by
another one. Thus “control” is believed a core concept in the western
laws to identify a corporate group. It presents three features: (1) what
a corporate controls is the decision — making power of another corpo-
rate; (2) voting securities rather than non — voting ones must be ac-
quired in order to control another corporate; (3)the percent of the vot-
ing securities controlled by the corporate should generally be over 50
percent, but with lots of variances. An alternative concept “dominant
influence” is also widely used in the western laws, especially in civil
law countries. Besides “control”, this chapter also discusses other con-
cepts related to corporate group that can be found in western and Chi-
nese laws.

The next chapter examines drawbacks of traditional concepts of

legal personality and limited liability in the case of corporate groups. A
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subsidiary is traditionally considered a separate corporation that takes
separate liabilities from its parent’s. However, it is barely possible for
a subsidiary to act independently because its parent always inclines to
give orders to it for the best interest of the whole group. Meanwhile,
the separate liability of a subsidiary can also be challenged because of
the following arguments. First, a parent might easily take advantage
of separate liability of the subsidiary to avoid its own debts. Second, it
is unfair for a parent not to take any liabilities if it virtually interferes
with a subsidiary’ s business. Third, according to traditional law, a
shareholder is supposed to give up its direct controlling of its property
when it enjoys the benefit of limited liability. Fourth, the functions of
limited liability are ambiguous in the case of corporate groups. Certain
measures have been taken in the western laws to do away with the
troubles. For instances, the courts of the United States have employed
“piercing the corporate veil” jurisprudence to disregard the legal per-
sonality when it is used to defeat public convenience, justify wrong,
protect defraud, or defend crime; Germany has integrated a special
chapter on corporate groups into its company law.

The third chapter examines approaches of creating a corporate
group and how company law deals with them. The most important ap-
proach of developing a corporate group is that a corporate invests to an-
other company and controls the majority of another one’s voting secu-
rities. Certain rules must be followed in this respect according to the
western laws. For instances, the controlling corporation must inform
the controlled one or make public of its ownership of the securities; the
voting rights deriving from the cross — owned securities are restricted
to exercise. The second approach, entering into a dominant contract
between two or more corporations, usually found in Germany or other
European countries, and the third approach, appointing interlock di-
rectors and officers in the corporations, are actually based on securities

acquiring. But the latter two approaches do strengthen the relationship
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of controlling. This chapter focuses on the approaches of security ac-
quiring and dominant contract, the latter of which is so significant that
it virtually brought a new era of enterprise law that widely acknowl-
edges corporate groups.

The construction of a corporate group is also supervised by merger
rules of antitrust law since the concentration in a relevant market
might as well eliminate or lessen competition. Courts or antitrust agen-
cies usually take several tests to judge whether the concentration may
harm competition severely. Chapter Four examines the tests respec-
tively. Another part of this chapter works on the merger reporting sys-
tems, that is, acquisitions that reach certain market shares or values
are required to report to antitrust agencies and get approved from them
before they are carried out. This chapter also talks about the challenge
to antitrust law in a global economy.

The fifth chapter looks at two different attitudes on the leadership
of a parent to a subsidiary in the western laws. One stands for the
viewpoint of traditional law that regards a subsidiary as an independent
entity whose business is not allowed to interfere with by its parent.
The other stands for the viewpoint of enterprise law that recognizes a
parent’s power of issuing a binding order to its subsidiary if there ex-
isted a dominant contract between them. The entity law, however,
has given rise to the business reality in some cases, for example, guar-
antees within a corporate group. The traditional entity law used to
make the guarantee null and void if it has no direct interest to the cor-
poration that provides guarantee for others. But nowadays the situation
has changed and guarantees within a corporate group have been gener-
ally accepted, although with a few exceptions.

One of the main subjects of the law of corporate groups is the pro-
tection of minority shareholders in a subsidiary. Lots of responsibilities
are imposed on acquiring corporation and the controlling shareholders

and directors of acquired corporation both in the substantial law and in
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the procedure law for this purpose. Certain rights and actions are also
extended to minority shareholders so that they can do something ac-
tively to protect their interest in a group. Chapter Six discusses the
protection of minority shareholders.

A parent company may interfere so deeply with the business of a
subsidiary that debtors might not know the true situation of the sub-
sidiary. Therefore providing special protections to the debtors is neces-
sary. The major protections provided in the western laws are as fol-
lows. (1) The transactions within a corporate group may be made null
and void in some cases. (2) Direct liabilities may be imposed on the
parent for the debt of its subsidiary. (3) Credits of the parent may be
subordinated to other debtors. (4) The parent may be required to
compensate with the loss of the subsidiary. Detailed research on these
aspects will be done in Chapter Seven.

The last three chapters are devoted to corporate groups under tax
law, labor law and antitrust law.

Chapter Eight examines two aspects of tax law. First, who is
considered the taxpayer, the group or an entity? Almost all the laws in
the western countries regard an entity as the taxpayer. But in French
tax law, a group may be considered a taxpayer if a corporate has owned
more than 95 percent of the capital of another one; Germany tax law
also allowed a contract - typed group to be a taxpayer. The second as-
pect is how to deal with the problem of tax leaking in the case of a
group. American tax law is taken as an example in this chapter to il-
lustrate it. Attention is also paid to Chinese tax law, which seems to
have learned a lot from American tax law.

Discuss is given respectively to French, Germany and American
labor law in Chapter Nine. French labor law regards a corporate group
as a single unit. Germany labor law recognizes a corporate group only
in collective labor relationship. American labor law has much of contra-

diction. For instances, most of the cases that belong to the jurisdiction
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of the National Labor Relation Commission (the NLRC) were decided
according to principles of enterprise law while the cases judged by the
courts were based on the traditional “piercing the corporate veil” ju-
risprudence.

Antitrust laws in western countries recognize corporate groups
widely. A corporate group is generally considered to be one single eco-
nomic unit in most of antitrust cases. This last chapter examines re-
spectively legislations and cases on monopoly and restrictive trade con-
tract in the western countries. Some comments will also be given on
current dispute in drafting Chinese antitrust law.

In short, the problems associated with corporate groups have
challenged traditional entity law in many aspects. The challenges
would be greater as corporate groups become even more observable in a
global economy. Perhaps in some fields, principles of enterprise law
would be expected to be in place of the ones of traditional laws, al-

though the progress seems slow and unbalanced currently.
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