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Family of Socialist Laws

The socialist Jaws' make up a separate family, distinct
from the: other legal families?. Those socialist countries
which formerly belonged  to the: Romano- Germamc’ farmly
have preserved some of the characteristics of Romano-Germ.
anic law. But apart from these points of similarity, there
do exist such differences that it seems proper to consider thc
socialist laws as detached from the. Romano-Germanic
family — the socialist jurists* most decidedly do — and as
constituting a distinct legal family, at least at the present
time, :

The ongmahty of socialist laws is particularly ev1dcnt:
because of the revolutionary nature - attributed to them,
in opposition to the somewhat static character of Romano-
Germanic laws, the proclaimed ambition of socialist_jur-
ists is to overturn society and create the conditions of a
new social order in which the very concepts of state and law
will disappear. The solé source of Socialist rules of law
lies with legislators who express popular will, narrowly
guided by the Communist Party. However, legal science®
is not principally counted upon to create the new order;
law according to Marxism-Leninism — a scientific truth
— is stnctly subordinate to the task of creating a new
.economic structure., In execution of its t-achings, all
means of production have been collectivized. As a result,
the field of possible private law® relationships between
citizens is extraordinarily limited compared to the pre-
Marxist period; private law has lost its preeminence —
-all ‘has now become public law’, This new concept sub-
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tracts from the realm of law a whole series of rules which
Jjurists of the bourgeois countries would consider legal rules.

The family of socialist laws originated in the Union
of Soviet Socialist chubhcs where these ideas prevailed
and a new law developed since the 1917 Revolution. How-
ever, the laws of the socialist or people’s republics of Europe
and Asia must be classed as groups distinct from 'Soviet
law®. These laws belong to the socialist family, but in the
first group a greater persistence of characteristics propcrly
Romano-Germanic is detected, while in the second it is
useful to enquire how these new concépts aré reconciled
in practice with the principles of Far Eastern civilization
which ‘governed those societies before the Socialist era.:
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Actori incumbit onus probandi. |
“The burdcn ‘of proof lies on the plamuﬂ'
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' Aliquis non debet é§se judex in propria causa, 'quia"non potest esse
judex et pars.
A person ought not to be Judge in his own cause, bepause he cannot
act both as judge and party.
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Laws sometimes sleep, but never die.
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Ptiﬁciple of Socialist Legality in the U.S.S.R.

The utopian position taken up at the time of revo-
lutionary communism, when it was thought possible to
abolish' immediately the principle of legality® and replace law
by revolutionary conscience, has long been a thing of the
past. With the affirmation of the principle of socialist
legality, law has been given the character and authority it
deserves.

At present, discipline is the keynote in all fields:
labour discipline®, planning discipline — and coercion® and
law both play an incontestable role. By conforming strictly
to® the law, the various parts of the administration, state
enterprises, co-operatives and citizens work for the accom-
plishment of government policy and make way for the advent
of communism. Strict compliance with® the principle of
socialist legality, in other words, strict conformity to’ the
Soviet legal otder®, is absolutely imperative. _

But it was only during the period of the N. E. P.?
that the principle of legality was first asserted in the U.S.S.R.
Many jurists at the time adoptéd a' noncommittal attitude
towards these-laws because of their suspicion of subsisting
capitalist elements. The full adherence of Soviet jurists
to the principle, and the complete victory ‘of the principle,
only came about after the abandonment of the N.E.P,,
when the U.S.S.R. became a completely socialist state.
Under*®urrent Soviet law", litigation'* of any importance
involving state enterprises is not resolved by the courts
established under’® the Soviet Constitution'®, but submitted
to distinct arbitration'® organs. As employed here, the word
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arbitration is equivocal. It .suggests that in dealings be-
tween state enterprises, a strict application of the law'® is
not made, or that such application may be tempered by
other considerations. Whatever the situation may have
been originally, it is now quite clear that state enterprises,
like citizens, are strictly subject to'® the principle of socialist
legality, and that dealings among them are rigorously
governed by law; the arbitration organs miust apply rules
of law in the solution of disputes among these enterprises, to
the exclusion of any decision based on eguity'® or some other
non-juridical® &onsideration. '
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" Res Judicata' and Stare Decisis?

"An English judge once said: “A case is only authority
for what it actually decides. I entirely deny that it can
ever be quoted for a propesition® that many seem to flow
logically from it”, Taken literally this view would destroy
the doctrine of stare decisis, for a.case only actually decides
the issue between the parties to it, and every application of
the decision® to another case involves an element of abstrac-
tion, that is, a judgment® that the differences between the first
case and the second are.not legally material®. A judicial
decision has two separate effects. It determines an- issue
between the parties to a dispute, and it establishes some rule
or principle for the future, Every decision is at once an
application of the law and a contnbutlon to the fabrxc of
the law itself. '

All legal systems” have a rulc thata Judmal determination
of a case is final. Human institutions are imperfect. Courts
will commit errors, but decided cases cannot be reqpened
simply on an allegation of error. If judicial determina-
tion of cases were not final, the legal system would be failing
to fulfil its chief purpose, that is, dispute settlement®. The
rule of finality, often called res judicata (matter adjudicated)
can at times seem to come into direct conflict with princi-
ples of substantive law®. Suppose d taxpayer'® disputes* an
assessment of income tax'?, loses, and pays. A month later
the Supreme Court of Canada decides a case just like his
that establishes that no tax was payable after all. This
is very galling to the taxpayer but he has no remedy'®, His
case cannot be heard** again (assuming it is too late for an
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appeal’®), though had it been delayed for a month it would
have been decided differently. Further, if A and B are
two taxpayers in identical circumstances, and A’s case is
heard before the Supreme Court of Canada decision, and
B’s afterWards, the court will bé compelled to decide iden-
tical cases in contrary ways.

" A ease in which the court was faced very starkly with
such a conflict between finality and justice was Re Waringi®,
A and B were beneficiaries'” under’® ‘a single provision in a
will. - They were left annuities to be paid by the trustees'?
of the will tax-free. A question arose as to whether the
effect of a certain statute was to reduce the amount payahle
under ithis provision. - A litigated® the case in 1942, and lost
in the Court-qf Appeai®’. - The trustees then reduced both
annuities.. In 1946, in another case, the House of Lords
held that the Court of ‘Appeal in 1942 had been wrong and
that the effect of the statute was not.to reduce the amount
payable.. A and B then démanded. :payment of the full
amount. It seems a strange result that the coust..should
hold that two beneficiaries in identical circumstances were
to be treated differently. ‘What of the principle that like
cases are to be decided alike? Yet: the -anomaly®? is
inescapable. . A is bound: by the 1942 case and cannot
reopen ‘the same-issue. B is entitled, according to the
law -as declared by: the House of Lords in- 1946, to be paid.in
full. It was held. that A was entitled anly to thé reduced
amount, but that B could claim the full amount, including
arrears®® that ought to have been paid according to the
1946 decision of the Housc of Lords o |
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Law and Morahty

It can be presumed that all or most societies dxstmgmsh
legal rules from moral precepts in some fashion. The
Dositivistic legal doctrine® of the nineteenth century:attempted
to carry this tendency to its consummation. - Johr ‘dustin®
emphasized the need for eliminating ethical value judg-
ments and ‘moral reasoning from the application and- ens
Jorcement® of the law. Hans Kelsen* bluntly declared that, in
his view of ‘the positive legal order, “the concept ‘of .law
has no moral connotations whatsoever.”” More recently,
Herbert Hart® has offered a defense; with some qualifications
of the positivistic insistence on separation of the two. agen«
cles®. : Lt

The separation doctrmc is -generally not‘ extended
to the making of law’. Justice Holmes®, for example, who
was a protagonist of the doctrine, declared that *‘the law
is the witness and external deposit of our moral life.”” The
makers of the lau® are frequently influenced by traditional
or novel ideas of social morality. It is not only :true:that
the most basic tenets of this morality are almost inevitably
received into the body of law*®. It should also be noted that
there is a wavering line of demarcation between those
moral principles which become part of the law and those
which stand outside .its orbit. :

In the law of urgfazr competition’’, for example, -some
changes accomplished in recent times by courts and legisla-
tures™ must be attributed to a sharpening and refinement of
the moral sense, accompanied by a conviction that the busi-
ness community must be protected against certain rep-
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