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Unit One Legal System

Warm-up Exercises; Listening Practice

Words and expressions:

The Supreme Court of Texas Big Lake Oil Company Annie
Lee Turner Big Lake Rylands v Fletcher the British

House of Lords Anglo-American legal system stare decisis
out of thin air statute law storage liable precautions
spill legislature appoint determinative deliberation

underlying legislator ambiguity doctrine cite repeal

I

. Listen to the passage carefully and decide the best answer

to each of the questions according to what you hear on the

tape.

. What was Big Lake Oil Company accused of?

a. the damage done to the houses of Annie Lee Turner and her
neighbors around the company.

b. the damage done to the river bank near Annie Lee Turner and
her neighbors.

c. the damage done to the property of Annie Lee Turner and her
neighbors.

d. the pollution of the water.

. What is the Texas court’s conclusion?

a. holding that Big Lake was not liable unless it had been negli-
gent.

b. holding that Big Lake was liable unless it had been negli-
gent.

c. holding that Big Lake was not liable if it had been negligent.



d. holding that Big Lake was negligent.
3. What are the two functions of The House of Lords in Great Brit-
ain according to the passage?
a. making law and training lawyers.
b. making law and appointing the officers for the government.

making law and working in Britain’s high court.

Q

a

making law and appointing a committee of judges who func-
tion as Britain’s high court.
4. Why does an English judge have authority over an American
case?
a. just as an English scholar has authority over a dispute in his
field carried on by American scholars.
b. because the Americans respect their ancestors very much.
c. because the Englishmen still have authority over the Ameri-
cans.
d. because the Americans don’t want to selve problems by them-
selves.
5. In the Anglo-American legal system, who makes law?

judges, not legislators

c e

. judges and legislators
c. expert and lawyers
d. government officials
. Spot dictation. Listen to the passage again and fill in the
blanks with the words you hear on the tape.
But judges do more than merely interpret or
. They also create law, gradually, through a long series
of decisions, out of thin air. The Court’s opinion in Turner v. Big
Lake Oil did one Texas statute but only to argue that,
“ . in the light of the Constitution and of the common
law and Mexican law” it was irrelevant to the case. The
decision was based not on statute but on past , in Texas
and elsewhere, demonstrating that American courts had generally
refused to apply strict in the fashion implied by Rylands v
Fletcher.

One of the startling discoveries that students make in the first



year of law school is how much of law is ; , and

in some cases later , entirely by judges.

Text A

The Common Law and Its Competitors

There is a bewildering variety of legal systems in the world.
Every country has its own, and in the United States, each state ,
too, has its own legal system, which governs the internal affairs of
the state, generally speaking; the national (federal) system is im-
posed on top of that system. A law student usually studies the law of
a single country—the one he or she plans to practice in. This is
true of the United States too; legal education sticks largely to Amer-
ican law. Our legal education, though, is fairly national-mihded; it
tends to ignore many of the differences between the laws of the vari-
ous states. The curriculum and the materials studied are much the
same in all law schools, whether they are in Oregon or in Alabama.

A student does not go to Harvard Law School to study the law of

Massachusetts, or to to study the law of Tennessee.
Nonetheless, the study of law is in a sense quite parochial. Medi-
cine is more or less the same all over the world, and so generally
are all the natural and applied sciences: electrical engineering in
Uganda is no different, in essence, from electrical engineering as
understood in China or the United States. Even the social sciences
lay claim to a kind of universality. But law is strictly defined by na-
tionality ; it stops at the border. Outside its home base, it has no
validity at all.

No two legal systems, then, are exactly alike. Each is specific
to its country or its jurisdiction. This does not mean, of course, that
every legal system is entirely different from every other legal sys-
tem. Not at all. When two countries are similar in culture and tra-
dition, their legal systems are likely to be similar as well. No doubt
the law of El Salvador is very much like the law of Honduras. The

laws of Australia and New Zealand are not that far apart.
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We can also clump legal systems together into clusters, or
“families” —groups of legal systems that have important traits of
structure , substance, or culture in common. The word “family” is
used deliberately: in most cases, members of a legal family are in a
sense genetically related, that is, they have a common parent or an-
cestor, or else have borrowed their laws from a common source.
English settlers carried English law with them to the American colo-
nies, and to Canada, Australia, New Zealand, Jamaica, Barbados,

and the Bahamas. Many countries in the world once were part of

These countries are now independent and have
distinct legal systems of their own, but they have kept their basic
traditions. The legal systems of the English-speaking world have a
definite family resemblance. The Spanish brought their law to Latin
America. Spanish-speaking countries in that part of the world share
many traits and traditions.

The largest, most important family is the so-called civil-law

family. Members of this family owe a common debt to a modernized

] The ancient Romans were great lawmakers.
Their tradition never completely died out in Europe, even after the

barbarians overran what was left of the Roman | re. In the Mid-

dle Ages, Roman law, in its classic form, was rediscovered and re-
vived; even today, codes of law in Europe reflect “the influence of

Roman law and its medieval revival. ” Western Europe—France,

Germany, Italy, Spain, Portugal, and # ow Countries, among
others—is definitely civil-law country. Through Spain and Portugal,
the civil law traveled to Latin America. The French brought it to
their colonies in Africa. In Canada, the civil law is dominant in the
French-speaking province of Quebec. It strongly colors the legal
systems of two unlikely outposts, Scotland and Louisiana. It plays a
major role, too, in countries like Japan and Turkey, which stand
completely outside the historical tradition but borrowed chunks of
European civil law in recent times, in hopes of getting modern in a
hurry.

Civil-law systems are, generally speaking, “ codified” sys-

tems ; the basic law is set out in codes. These are statutes, or rather



superstatutes, enacted by the national parliament, which arrange €

whole fields of law in an orderly, logical, and comprehensive way.
Historically, the most important of the codes was the civil code of

France, the so-called which appeared in 1804.

It has had a tremendous influence on the form and substance of most
later codes. Another influential civil code was Germany’s, which
dates from the late nineteenth century.

During the Renaissance, European legal scholarship was daz- XZ &
zled by the power and beauty of the rediscovered Roman law, and it
profoundly influenced the style and content of legal change in coun-
try after country. There was one holdout, however—one nation that

&

managed to resist the “reception” of Roman law. The English were

not seduced by the majesty of Rome; they held fast to their native ¥%/#&HE
traditions. Many ideas and terms from Roman and European law

did, to be sure, creep into English law, but the core of the legal

system held firm. This tenacious local system was the so-called 73K
common law. It differed and continues to differ in many ways from

the legal order in other European countries. For one thing, the

common law resisted codification. There never was an English

equivalent of the Napoleonic Code. The basic principles of law were % R4
not found primarily in acts of Parliament, and least of all in careful

systematic statements of law adopted by legislatures or imposed by 3r¥k#L%
decree. The principles were found in case law—in the body of opin-

ions written by judges, and developed by judges in the course of de-

ciding particular cases. The doctrine of “precedent” —the maxim 3/ %4 & My

that a judge is bound in some way by what has already been decid-

ed—is strictly a common-law doctrine. The common law also has its

own peculiar features of substance, structure, and culture—some

important and basic, some less so. For example, the jury is a com-

mon-law institution. So is the “trust,” an arrangement in which a

person (or bank) as trustee receives money or property to invest

and manage for the benefit of certain beneficiaries. ZwmE
The common law is no longer confined to a single small coun-

try. The English brought it to their colonies, and in most cases it

took root and thrived. All common-law countries were once colonies %3¢



%k

F )/ T8

=5

HRE BT AT

K/ E R
PN

G, Rk

BF
2910 H

of Great Britain, or, in some cases, colonies of colonies. Roughly
speaking, the common law reigns wherever the English language is
spoken. This means our own country for one, and Canada (outside
Quebec) , Australia, New Zealand, Jamaica, Trinidad, Barbados,
and Singapore, among others. Other systems of law contributed bits
and pieces here and there—remnants of Spanish-Mexican law poke
through the surface in California and Texas—but English law is by
far the strongest historical element in our own legal system ( Louisi-
ana, as we said, stands off in a corner by itself). England and the
United States have been drifting apart, legally speaking, for more
than two hundred years, and there are now big chasms between
them, but still the relationship between the two legal systems is ob-
vious, instantly recognizable to any lawyer who jets from one country
to the other.

The civil-law system was described above as the dominant sys-
tem in Western Europe. No mention was made of Eastern Europe,
which is a rather difficult area for purposes of classification. During
the period when the Soviet Union dominated Eastern Europe, some
scholars felt that the socialist countries were distinctive enough to
make up a separate family of legal systems. Other scholars were not
so sure; the Soviet Union and its satellites had close ties with the
civil-law systems, and despite the revolutions and one-party rule
there were strong resemblances in many details to the legal systems

of Western Europe. For this reason, some scholars treated these

oo

systems as still part of the family—] , perhaps, or

oddball deviants, but family members nonetheless.

Then, quite suddenly, at the end of the 1980s, the Soviet
Union disintegrated. Its constituent parts became independent coun-
tries—from Latvia and Estonia to Uzbekistan. The countries of East-
ern Europe, once under Russian domination, renounced commu-
nism and rushed helter-skelter into the arms of a market economy
and Western ways of life ( more or less). One legal system—the
system of the German Democratic Republic—simply expired; the
GDR was absorbed into the German Federal Republic ( formerly

“West Germany” ). All of the countries that were formerly part of



the Soviet bloc are busily reforming their legal systems, and in the #Hi
process, they are drawing closer once more to the civil-law world.
“Socialist law” is not, of course, extinct; it survives, for ex- K#
ample, in Cuba. The controversy over whether socialist law was and
is a separate system or is merely part of the civil-law family may be
nothing but a question of words. Obviously, Cuba, which does not
recognize private ownership of businesses, and has collectivized ag- EHE &
riculture, has a lot in common with the now-defunct systems in ZEARFEH
Hungary or Poland and less in common with, say, the law of
Mexico or Venezuela. In these countries there are private busines-
ses; lawyers work in the private sector and are not employees of the #I7]
government, as are lawyers in Cuba; the economy is not centrally
planned; there is no censorship. Whether these differences mean #Z#
we have to put Cuba in a separate family is not terribly important.
What is important is to see how the form of the economy and the
structure of society fundamentally alter the resulting legal system. G e o)
In general, it is a fairly crude business to assign legal systems ¥ #/% - I3
to this or that family. There are always troublesome cases at the ¥
margin. The Scandinavian countries, for example, do not fit very #%
precisely the technical patterns of law among their European neigh-
bors; some scholars assign them a family of their own. In general,
we have to remember that a legal system is not an exercise in histo-
ry; it is a working system, very much here and now. In essence, it
can be looked at as a kind of problem-solving machine, and the
problems that face it are the problems of today, not yesterday. Le-
gal tradition may explain some aspects of the shape and style of a
system, but history and tradition are probably not as decisive factors
as most lawyers (and laymen) think.
Extracted and adapted from American Law and Legal Systems
(4" edition) by James V. Calvi & Susan Coleman, Prentice — Hall,
Inc. (2000)

Notes

1. Vanderbilt: Commodore Cornelius Vanderbilt was in his 79th
year when he decided to make the gift that founded Vanderbilt



University in the spring of 1873. From the outset, Vanderbilt
met two definitions of a university: It offered work in the liberal
arts and sciences beyond the baccalaureate degree and it em-
braced several professional schools in addition to its college.
Today Vanderbilt University is a private research university of
6 319 undergraduates and 4 566 graduate and professional
students. The University comprises 10 schools, a public policy
institute, a distinguished medical center and The Freedom Fo-
rum First Amendment Center. Vanderbilt offers undergraduate
programs in the liberal arts and sciences, engineering, music,
education and human development as well as a full range of
graduate and professional degrees. Employing more than 2 000
full-time faculty, a part-time and clinical faculty of approximate-
ly 1 500 and a staff of more than 14 200, Vanderbilt is the lar-
gest private employer in Middle Tennessee and the second lar-
gest private employer in the state. 578 b /R#5 K%

. the British Empire: the geographic and political units formerly
under British control, including dominions, colonies, dependen-
cies, trust territories, and protectorates. At the height of its
power in the late 19th and early 20th centuries, it encompassed
territories on all continents, comprising about one quarter of the
world’s land area and population. K75 H , #38 | fEE
FREEEHNAX QFAKRO. MRL HER. £S5
MERYPE, 19 HHER M 20 42 BB HE 5% B i, 90
THRERM, 45 FEERERMADRNESZ—,

. Roman law: the legal system of ancient Rome which serves as
the basis for modern civil law. F# Dk, iy AR P Tk
W E S DA AR,

. the Roman Empire; an empire that succeeded the Roman Re-
public during the time of Augustus, who ruled from 27 B. C to
14 A.D. At its greatest extent it encompassed territories stretc-
hing from Britain and Germany to North Africa and the Persian
Gulf. After 395 it was split into the Byzantine Empire and the
Western Roman Empire, which rapidly sank into anarchy under

the onslaught of barbarian invaders from the north and east. The



last emperor of the West, Romulus Augustulus, was deposed by
Goths in 476, the traditional date for the end of the empire. &
DR, P DSREFEHATH 27 EAT 4 FHPNE S
HMEZEHNTE. ERBRRNNZCEAATIGAEE
SEMENLFEMFEH BN RO, 2395 FFES
HEFLEFTEMAY SFE, FEENILEMARBEROER
AREHHBTBALBHRE, BT SHERNRAENR
R RN - BEWESH, T AT 476 F R B AK
B G EBREERIFTERRKTHES,

5. the Low Countries:a region of northwest Europe comprising Bel-
gium, the Netherlands, and Luxemburg. i #h E 22, Bx ¥ 76 4t
ARAH X, B LRI B, 7 22, SRR

6. Napoleonic Code: The codification of laws by Napoleon I still
forms the basis of French civil law. Rt €4 — 1
I AIC g, ZEA4 R EERENER

7. black sheep: a member of a family or other group who is consid-
ered undesirable or disreputable. W2, —FKZhai H £ &K
FAARBEREHERITFHRA

Exercises

Check Your Understanding

Answer the following questions according to the text.

1. How many legal systems are listed in the text? Are there any oth-
er legal systems which are not included in the text?

2. Why does a law student usually study the law of a single coun-
try?

3. Would you please explain the sentences “the study of law is in a
sense quite parochial. ” and “even the social sciences lay claim
to a kind of universality” ?

4. Why are there legal systems which are similar and at the same
time not exactly alike?

5. What does the sentence “We can also clump legal systems to-
gether into clusters” mean? On what grounds can legal systems

clump into clusters?



