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Mnit 1

Introduction to Legal System

In modem society, the legal system is everywhere with us and around us.To be sure,
most of us do not have much contact with courts and lawyers except in emergencies . But not
a day goes by, and hardly a waking hour, without contact with law in its broader sense, or
with people whose behavior is modified or influenced by law'. Law is a vast, though
sometimes invisible, presence.

Society, by one means or another, has developed a formal system of rules that are
designed to be both observed and enforced” . The police and the couris are the principal
enforcement agencies. If a person breaks a legal rule, he will be penalized in some way . That
is what the law is about: it consists of minimum standards of conduct, which all members of
society are expected to follow’ .

What is law? Law is a complete body of general nomms, principles or rules that bind
society or those are made for the guidance of human affairs imposed by a sovereign body on
the people of a given state, and enforced by law enforcement agencies consisting of the
police , the courts and the prison services' . The law also means the process by which rules are
made and applied. The development, the content and the application of those rules add up to
a legal system, complete with judges, courts, solicitors, barristers, police and indeed
politicians in their role as lawmakers’ . Let us set out a number of definitions of law which
may be considered representative and which have influenced the course of legal
development® :

Cicero: “Law is the highest reason, implanted in nature, which commands what ought to
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be done and forbids the opposite.’”

St. Thomas Aquinas: “Law is an ordinance of reason for the common good, made by him
who has care of the community, and promulgated .®”

Hobbes: “Civil law is to every subject, those rules, which the commonwealth hath
commanded him, by word, writing, or other sufficient sign of the will, to make use of for the
distinction of right and wrong; that is to say, of what is contrary, and what is not contrary to
the rule.””

Austin: “Every positive law -~ is set by a sovereign person, or a sovereign body of
persons,to a member of the independent political society wherein that person or body is
sovereign or supreme. Or ( changing the expression) it is set by a monarch or sovereign
member to a person or persons in a state of subjection to its author.'”

Locke: “The end of law is not to abolish or restrain, but to preserve and enlarge
freedom."”

Jhering: “Law is the sum of the conditions of social life in the widest sense of the tem,
as secured by the power of the State through the means of external compulsion.””

Carter: “Law is not a command or body of commands, but consists of rules springing
from the social standard of justice of from the habits and customs from which that standard
has itself been derived."”

Recasens-Siches: “Law was not bom into human life by reason of the desire to render
tribute or homage to the idea of justice, but to fulfil an inescapable urgency for security and
certainty in social life. The question of why and wherefore men make law is not answered in
the structure of the idea of justice, nor in the suite of outstanding values which accompany it
as presupposed by it, but in a subordinate value—security—corresponding to a human
need.™”
 The law may give people some unfriendly overtones with prison, the expense of hiring a
lawyer, or sheer frustration of trying to establish what a particular legal rule means in
everyday context, for legal language is often a“law onto itself” .

The law, as indicated above affects every citizen at many points in his life. We marry,
we inherit property, and we die with or without making a will. We make almost daily contracts
or agreements, if only in the purchase of a minor item of food. All these activities are subject
to rules that society has intended to be legally binding" .

The law does not stand still. In the climate of opinions the legal system including

judicial outlook has to accommodate itself to the changing attitudes and habits of the public.
. 2 .



The public plays its part in many areas of the law. This was clearly reflected in the changing
nature of the law of contract and the law of tort from the late nineteenth century onwards. In
the recent years, people have come to expect a greater degree of governmental and
parliamentary interference than our forefathers ever encountered®. The era of economic
freewheeling as epitomized by the Industrial Revolution has probably gone for all time . Truism
as it may sound, we live a technological, informational and complex society. Nowadays the
emphasis is much more upon regulation and standardization and upon faimess and equality of
opportunity . Both the legislature and the judiciary were not enthusiastic about extending the
boundaries of the law of tort, for fear of opening up a Pandora’s Box of litigation” . Only in
the twentieth century have certain tortious liabilities such as negligent misstatements been
clearly established by the legislators and the courts' . The law, therefore, is by no means a
static, rigid structure, despite on occasion a popular image to that effect. On the contrary, the
legal system is full of contrasting colors, many of them of a political hue. From time to time
the law must embrace freshly defined values and codes of behavior. Nonetheless the law may
move slowly: change, whether societal or legal, is not necessarily rapid. As John Farrar has
argued, the legal system is rooted in political compromise, at least where it attempts to pursue
the twin yet contradictory goals of stability and change” .

The law can be divided into public law and private law. Public law is that part of law
which deals with the state and its relations with its citizens” . The state will itself enforce
public law, the elements of which are constitutional law, criminal law, administrative law, etc.
Private law is law that the state will not enforce except at the request of an aggrieved party” .
Sometimes called civil law, and it provides a framework within which individual citizens
operate on such matters as contracts, torts ( civil wrongs) , and the law of property and the
laws of succession. The object of civil law is to compensate the injured party, rather than to
punish the“wré)ng-doer”22 .The term“civil”is used in opposition to“criminal” . In the United
States the term“civil law”is not ordinarily used to refer to the subject matter of a civil code,

in opposition, for example, to*commercial law” .

New Words

legal adj. RN, EER, K court n. b7
lawyer n. U observe v . SR
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enforce v.

solicitor n .

lawmakers n .
promulgate v .

monarch n .
overtone n .
onto prep .
will n.

agreement n .

accommodate v .

epitomize v.
legislature n.
litigation 7.
legislator n.
framework n .

compensate v.

commercial adj.
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judge n.

barrister n .

ordinance n .

. sovereign adj .

n.
justice n.
frustration n .
inherit v .
contract n.

judicial n.

tort n.

standardization 7 .

judiciary n.

misstatement n .

aggrieve v.

succession n.

criminal adj.
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1.To be sure, most of us do not have much contact with courts and lawyers except in
emergencies . But not a day goes by, and hardly a waking hour, without contact with law in
its broader sense, or with people whose behavior is modified or influenced by law. ] LT
B, BAITKRZHAR T ELEL T LS, IR EMRIME R A KE M, HRK
AR, EE AP, BANRAE 5] CHERITOE, REBE ST AZH®
AL SR M AT ZTIE .
2. Society, by one means or another, has developed a formal system of rules that are designed
to be both observed and enforced . 4t & FE—F I H —M X R BMEITE—-EER
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3.If a person breaks a legal rule, he will be penalized in some way. That is what the law is
about: it consists of minimum standards of conduct, which all members of society are
expected to follow. JIR— N AR T AR, 12 A —E M X2 RE . B
SRR B H R RAT A A, AL S BT BB AR LS

.Law is a complete body of general norms, principles or rules that bind society or those are
made for the guidance of human affairs imposed by a sovereign body on the people of a
given state, and enforced by law enforcement agencies consisting of the police, the courts
and the prison services. 3% & — > 52 8 B — bR AE | 0 R0 U] 4 R X AR
HEE S AR E &, RE AR FAMNNES, ENHSEEERNGS
PSRN T AR, JF s B SC MU SR B AT , X S MU LR 28 Tk B AR o

. The development, the content and the application of those rules add up to a legal system,
complete with judges, courts, solicitors, barristers, police and indeed politicians in their
role as lawmakers . IS SRR () % & , 3655 F1iE FHAL I B — Fb s iR & s b3k
H L IRBE, B BRI BOA AT R — e BRI R,

.Let us set out a number of definitions of law which may be considered representative and
which have influenced the course of legal development: it A JF H —sa] A BEH
RN T EERRBHABN L TERENE L.

. Cicero: “Law is the highest reason, implanted in nature, which commands what ought to be
done and forbids the opposite. "PIEEL : “IHERILB T B RWEEHHM:, EHSZ
RN TE- I N

.St. Thomas Aquinas: “Law is an ordinance of reason for the common good, made by him
who has care of the community, and promulgated . ” & +C S8 - B ZEHSHT . “Be B R E 7
HEF AR 25 A BRPE SRS, B AL S A N HE A i

. Hobbes: “Civil law is to every subject, those rules, which the commonwealth hath
commanded him, by word, writing, or other sufficient sign of the will, to make use of for the
distinction of right and wrong;that is to say, of what is contrary, and what is not contrary to
the rule. "N “XIH—ERT 5, WE®EE, Jy L MBUALIEE SCFRER
BEZHME AT S S R A LR B AL AL BY . 2 28 5 A,
A RAERANI "

10. Austin: “Every positive law - is sel by a sovereign person, or a sovereign body of

persons, to a member of the independent political society wherein that person or body is

sovereign or supreme.Or (changing the expression) it is set by a monarch or sovereign
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11.

12.

member to a person or persons in a state of subjection to its author.” B} T : “ FLBLSC
P i ERCE MRS EAUE B O B H b A E S AL S BUR
HEZBATHE. HEZ, ERHE FHEDURRA ST HT B HALE ik
ER”

Locke: “The end of law is not to abolish or restrain, but to preserve and enlarge
freedom. "3% 7L : “B A Z HWARER L RARMEBEEF Y KAH.”
Jhering: “Law is the sum of the conditions of social life in the widest sense of the term,
as secured by the power of the State through the means of external compulsion.” Ak :
TR A ST R ZE RO H B, b B R AU E S S E RIS

- FERmFUMRIE”

13.

14.

15.

Carter: “Law is not a command or body of commands,but consists of rules springing from
the social standard of justice of from the habits and customs from which that standard has
itself been derived.” 4% : “WA I e B Ar S Z 84K, M4 THEH KL &
PrdE B AR AR BT IR A AR ST A8 2 4 b LU B 4 .

Recasens-Siches: “Law was not born into human life by reason of the desire to render
tribute or homage to the idea of justice, but to fulfil an inescapable urgency for security
and certainty in social life. The question of why and wherefore men make law is not
answered in the structure of the idea of justice, nor in the suite of outstanding values
which accompany it as presupposed by it, but in a subordinate value—security—
corresponding to a human need.” B -R5% - BEFL G : “Be Bt Z BT LAREAE F A4, 0F
JE i F ORI RS X — &, TR T 9 B S AR T X R 2 M E
ZATRERETITRE . KT ANETLASL I # P oy A R e 22 X A () R, L2
REATE TGS G, WATE T a0 2 B BUH 690 e 1 HF BE T 25 B IR 22
RN EW, ET—MNBHREN AT ERMER—F 2

We marry, we inherit property, and we die with or without making a will. We make almost
daily contracis or agreements, if only in the purchase of a minor item of food. All these
activities are subject to rules that society has intended to be legally binding. FA 1451,
FATAE AR 7=, BAT B 2 BB A il B HISE T, RATE RAEIT & RS
W, B SE M BAR BN &Y . A X 8098 sh#f 32 il Tt & ol B i sr s hm
PABR ] 82 4L

.In the recent years, people have come to expect a greater degree of govemmental and

paﬂiamentary interference than our forefathers ever encountered. T B6 423k, A1 48
BRFFBUR IS R KT, X RRITWE LA G BRI,
6 .



17. Both the legislature and the judiciary were not enthusiastic about extending the
boundaries of the law of tort, for fear of opening up a Pandora’s Box of litigation. 37 ¥4/l
FHAENRBARE TV RRIEEE , B ATF 2R RRK.
Pandora’s Box of litigation $& 7 i #3 , H {i ar# SHIH H — & F T, \EHL
METHET, TR EEMER B LS & R 5 280 M R JA 3
bo MeAE IR R VRIA BRK

18. Only in the twentieth century have certain tortious liabilities such as negligent
misstatements been clearly established by the legislators and the courts. R J27E 20 it
8,8 8 AR AUTTAE , 1) 4 B8] B 28 T B0 ) AS L SE R A B ST 1 Pk e BT
Mo

19.As John Farrar has argued, the legal system is rooted in political compromise, at least
where it attempts to pursue the twin yet contradictory goals of stability and change. 1E 4l
8 ST UL, BRI B, B0 RAE R TR P B < U S i B AR —AR
EFARER R TBUA_ ERIZ

20. Public law is that part of law which deals with the state and its relations with its citizens.
AERABERUEERREHARZERRNEE,

21.Private law is law that the state will not enforce except at the request of an aggrieved
party. AR RBRIEZ R E — 5 #0R, T EZA S8 6 T B EE,

22.The object of civil law is to compensate the injured party, rather than to punish the
“wrong-doer” . FR¥5 1) B R X 3 F B — I UK 2, ARSI REFLRITH
No

Exercises

I . Questions about the text.

1. What do you think of rules?

2. What is law?

3. What are the meanings of the terms”imposed by a sovereign body” and” enforced by a legal
regime of courts” 7

4. Please give some examples to illustrate what aspects of life legal rules influence.

5.How do you understand legal language is often a law onto itself?

6. Why do we say the law does not stand still?



7.What is the emphasis of law nowadays?

8. What does the phrase mean‘for fear of opening up a Pandora’s Box of litigation”?
9. Talk something about the classification of law.

10. What subject matter does civil law refer to in the United States?

I . Special terms.

legal system BEIAR civil law Rk

law of contract Rk law of tort RHUT R
public law ¥k private law FAEE
constitutional law ZE¥E criminal law FA| ¥
administrative law fTIE(E civil wrong BREANEITH
law of succession 4k 7K% wrong-doer ERETRITHA

commercial law %
I . Fill in the blanks with the words chosen from the text. Change the form where
necessary .

1. Investments that may be made by certain institutions, such as savings banks and
insurance companies.

. He praised me with of envy.

. The new administration the economic problems of the last four years.

. Their firm have to build a double-purpose bridge across the river.

. The eye can itself to seeing objects at different distances.

. This bridge over the river has a steel

.He was first in to the throne.

. Management us for the time we worked.

O 0NN AN

LA college teaches things that would be useful in business.

10. He was at the insult from his friend.

IV . Translate the following sentences into English.

1 A2 —FE S —# O R BRI H —E E AR BRHE A T3 <F LA Rl LR
SR PATHI AR

2R ANER T REAN, R U AR BT R RS TR
AT A UE N B, TR B A R B 5T

3R BT AN SR EMR &S, B A 2SR E AR

4 GRS, NG BIR T BN A S E R KM T 3, X 2RI A

=R BLBuN:

. 8 .
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V . Translate the following sentences into Chinese.

1.1If a person breaks a legal rule, he will be penalized in some way. That is what the law is
about: it consists of minimum standards of conduct, which all members of society are
expected to follow. .

2.Llaw is a complete body of general normns, principles or rules that bind society or that are
made for the guidance of human affairs imposed by a sovereign body on the people of a
given state, and enforced by law enforcement agencies consisting of the police, the courts
and the prison services.

3.We marry, we inherit property, and we die with or without making a will. We make almost
daily contracts or agreements, if only in the purchase of a minor item of food. All these
activities are subject to rules that society has intended to be legally binding.

4.Civil law is to every subject, those rules, which the commonwealth hath commanded him,
by word, writing, or other sufficient sign of the will, to make use of for the distinction of
right and wrong; that is to say,of what is contrary, and what is not contrary to the Rule.

5.1t provides a framework within which individual citizens operate on such matters as

contracts, torts (civil wrongs) , and the law of property and the laws of succession.




Some Preliminary Definitions

The law,in common with other areas of learning, has specialized meanings for certain
words and phrases . Since recurrent use will be made of some of these terms, the most usual of
them will be explained, preliminarily, at this point.

The common law and the civil law. The term“common law” refers to the system of law
developed in England and transferred to most of the English-speaking world. It is
distinguished from the civil-law system used in Continental Europe and in those nations
settled by European peoples. One or the other of the systems is the basis of law in most of the
Western world.

Many ancient systems of law,such as the Egyptian, Babylonian, and Greek, have totally
disappeared. Others, such as the Hindu, Japanese, and Chinese, have been incorporated in
some measure into modern systems. Islamic law is based on the Koran, as interpreted by
tradition and juristic writings. As Islamic nations separate law from religion, however, non-
Islamic models tend to be followed.

The civil-law system can be traced back to Roman law, Which extended to the limits of
the Empire. With the disintegration of Rome, its law lost its universality. Wherever it was
applied, it received admixtures of local customs and differed in content in the various parts of
Furope . Civil law received its modem impetus from the early nineteenth century French codes
of law created by French jurists under the direct leadership of Napoleon Bonaparte. The basic
distinction between the two systems lies in the sources of law upon which they rely. The
common-law system uses prior decided cases as very high sources of authority. The doctrine
of stare decision (let the decision stand) in one of its forms is the essence of the common-law
system. That doctrine states that courts should adhere to the law as set forth in prior cases
decided by the highest court of a given jurisdiction as long as the principle derived from those
cases is logically essential to their decision, is reasonable, and is appropriate to contemporary

. 10 .



