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UNIT ONE

Introduction to American Law

Lesson One

Law under American Federalism

Text

The United States has a federal system of government. What this means is
that under the US Constitution there is a national, or federal, government, and
there are individual states, each enjoying a substantial degree of autonomy. Each
state has its own constitution, its own government, its own set of statutory laws
made by its own legislature, and, because of the common law tradition, a body
of case law created by its own courts.

The US Constitution gives certain law-making powers to the federal
government, others to the state governments, and yet others to both.

The law-making powers granted to the United States Congress are specific
and limited. They include areas of interstate and foreign commerce, federal
taxation, currency, the postal service, declaration of war, maritime law,
bankruptcy, patent and copyright, and the establishment of armed forces. In
addition, Congress is also empowered to make “all laws which should be
necessary and proper for carrying into execution the foregoing powers”. Among
these enumerated and implied powers, some are exclusive and others are shared
with the states'. In areas where there are both federal and state laws, federal law

prevails if the two are in conflict’.
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The powers not specifically granted to Congress are reserved to the states or
to the people. Thus, most areas of private law, such as contracts, torts, business
and corporate governance, are governed by the statutes and common law of each
state. _
Beginning in the mid-20th century, a number of trends combined to enhance
the federal role within the legal system. Even so, much of that system remains
within the state domain. While no state may deny a citizen any right guaranteed
by the federal Constitution, many interpret their own constitutions as bestowing
even more generous rights and privileges. State courts applying state law
continue to decide most contractual disputes. The same is true of most criminal
cases, and of civil tort actions. Family law, including such matters as marriage
and divorce, is almost exclusively a state matter. For most Americans most of
the time, the legal system means the police officers and courts of their own state,
or of the various municipalities and other political subdivisions within that state.

As a consequence of this federal scheme, choice of law questions confront
judges and lawyers in multi-jurisdiction disputes almost as frequently as in
international litigation®. If a dispute arises out of a series of activities in different
states or between parties who are residents of different states, and the substantive
rights at issue are defined differently in these states, the choice of applicable law
may become a crucial and hotly contested issue, thus giving an added dimension
of complexity to the legal situation.

Let’s first look at a case involving claims of securities fraud. Since securities
transactions are governed by both federal and state laws, the applicable law in
such cases includes both federal law and the laws of relevant states.

A tort claim typically does not involve federal law. The law applicable to a
tort claim is generally said to be the law of the place of injury. Thus, a court
sitting in state X would follow its-own rules of procedure, but it would use the
tort law of state Y if the injury occurred in Y.

The choice of law question with respect to contract disputes is much more
complicated. Several choice of law rules are used by different courts on issues
involving the law of contracts. Suppose a contract is concluded in one state
(State A), performed in another ( State B), and the parties are from still others
(State C and State D). In this multi-jurisdiction case, which state’s substantive
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law is applicable? The question will be answered by the court which hears the
case. Suppose the plaintiff brings his contract claim before a court in his home
state C. Suppose also that according to the choice of law rules of State C,
contract disputes should be governed by the law at the place of contract
performance. The court in State C will apply the contract law ( both statutory and
case law) of state B in resolving the dispute. However, if the plaintiff brings the
dispute before a court sitting in defendant’s home state D, whose choice of law
rules direct the court to apply the law of the state most involved with the
contract’, the outcome of the lawsuit may be different.

The trend toward uniform statutes has tended to decrease these conflicts, but
many of them still exist. So, in studying American law, students should be
aware that different states may have different substantive laws and different
choice of law rules regarding a particular legal situation, resulting in the
possibility that the choice of forum may affect the substantive rights of parties

concerned.

Words & Expressions

substantial /sab'stenfal/ adj. LR, BEEH
autonomy /5:'tonomy/ n. HIA (B

statutory /'stetjutarl/ adj. B SCH)

statute /'stetfuit/ n. BOCHE ,
legislature /'ledzislertfa/ n. LD

common law i

specific /spa'sifik/  adj. Bk, FER
interstate / ,Inta'stert/  adj. M EREY

currency /'karansi/  n. e

maritime /'meritaim/  adj. BHEY

bankruptcy /'bapkraptsi/ n. e

patent /'patont/ n. , vt. B, ERRGE TR, BIFEH
copyright /'koprrait/  n. FEAX

execution / eksi'’kju:fan/ n. PAT AR EREIT
enumerate /1'njuzmorert/  vr. b7k
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exclusive /1k'skluisiv/  adj. HEBR HoAt— VI8, A 1)

prevail /pri'veil/ vi. IRHE, EA

govern /'gavan/  vt. , Vi. SR, B XL, R ERT

domain /dou'mein/ n. A, TR

bestow /bi'stau/  vi. b ST 87

tort /toit/  n. AL

municipality /mjunisi'pelatt/ n. i, T

subdivision /'sabdy;vizan/ n. Vi

choice of law EE%E

jurisdiction / d3zuoris'dikfan/ n. BN EX

multi-jurisdiction dispute W EZHEE A%

litigation / liti'gerfan/  n. e

substantive /sab'stentiv/  adj. SEIRE

complexity /kam'pleksatt/ n. B3

relevant /'relovont/  adj. HEH

claim /klerm/ n. , vt. BRIER (B ;BB (B ;758K ik

securities /sr'kjuaratiz/  n. S

fraud /fro:d/ n. WKIE, #X R

uniform /'jurniform/  adj. —H K, FER

forum /'forrom/  n. B, AT A TFHE R
Notes

1. Among these enumerated and implied powers, some are exclusive and others
are shared with the states.
FEX SF R BRI 1, B — L6 2 HE TR, A — 02 5 M
HEK,

2. In areas where there are both federal and state laws, federal law prevails if the

two are in conflict.

FEBRA BRFBA M LR SR, A0SR BT E M 2, W DABRHR L
3. As a consequence of this federal scheme, choice of law questions confront
judges and lawyers in multi-jurisdiction disputes almost as frequently as in

international litigation.
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BRI HE BAE R Z — 2, B E RN 7E B 58 X i 21 4 b A B BRifii o
— AR I e Y R R (A
4. ...whose choice of law rules direct the court to apply the law of the state most

involved with the contract.

TN R AN E BB A 5 8 R X R E MR,
Word Study

1. specify vt. 85,188,k
specific adj. EAER), BI#H 4 ER

You said you wanted me to buy a cell phone for you. I will not do that unless
you specify the brand and model you want.
The task would have been easier for us if your instructions were specific.
2. enumerate; to name a list of things one by one %12
In his closing speech the chairman enumerated the objections to the proposal
that were raised by committee members.
To enumerate the works of Mark Twain will take more than a page, 1 think.
3. prevail vi. ik, EMH
The Parties agree in their contract that the English version will prevail over the
Chinese if the two give rise to different interpretations.
The prevailing party won a damage award of one million.
4. govern vt. , vi. XA, RE;EHAT
The law of supply and demand govems the prices of goods.
: The governing law for this dispute is Chinese law.
5. with respect to T, g+ ms
The manager wants to talk to you with respect to your employment contract.
With respect to tort claims the choice of law is quite simple.

Exercises

I. Tell whether each of the following statements is true or false;
1. The states in the federal system have their own legal systems.
2. The legislative power of the United States Congress is limited.
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9.
10.
11.
12.

The powers granted to Congress are exclusive.

Federal law-making power has been expanded over the years.

Federal law is now a dominant part of American law.

Substantive laws are uniform in all states.

With respect to securities transaction, the governing law is state law.
The law for a tort claim is the law at the place of injury. This is a
choice of law rule.

Choice of law rules may affect courts’ judgments on substantive issues.
The courts in different states follow the same set of choice of law rules.
Choice of forum does not affect the outcome of a lawsuit.

Conflict of law problems still exist despite of many uniform statutes.

II. Answer the following questions:

1.
2.

Does America have a uniform legal system?

How does the Constitution divide the law making power between the
federal and state governments?

Why is it said that the states have a substantial degree of autonomy?
Explain the concept of American federalism and its effect on the
American legal system.

What law making powers does the US Congress have? Are they granted

to the Congress exclusively?

6. What happens if a state. law conflicts with a federal law?

10.

Is it possible for a court in State A to apply the laws of State B? If the
answer is yes, when does it happen?

What kinds of cases are most likely to be governed by state laws?
Explain how choice of law may affect the substantive rights of the
parties to a dispute.

Explain how choice of forum may affect the outcome of a lawsuit.

M. Fill in the blanks with proper words .

1.

The powers to Congress are enumerated in the US
Constitution. They are and limited. However, they can be
stretched through the elastic clause or the “necessary and proper” clause



