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‘Abstract

The topic of this book is civil retrial proceeding ( Wiederaufnahme
des Verfahrens). The whole works is composed of 7 sections.

In the Introduction section, the author draws a pancramic sketch of
China’ s current civil trial supervision proceeding. Then, the section
thoroughly shows various kinds of defects as well as problems induced by
that retrial system. Within this part, author also clearly explains the us-
age of several research and study methodologies in the whole works. As
its contents show, this book should be considered to be one of the static
juridical studies, rather than the fresh field researches of legal develo-
ping trends. The main focus of this work concentrates on the ideal recon-
structing civil retrial’ s institutions as well as its jurisprudence.

In Chapter one, author firstly explains a few conceptions concerning
to civil retrial. Secondly, to the theoretical matters of legal suing capacity
and subject matter in civil retrial proceeding, after systematic expoun-
ding, he draws some unique academic conclusions. Such as; (1) the pe-
tition of retrial should also be deemed as an action of utilizing legal suing
capacity; (2) the legal suing capacity of retrial actually results from a
specific civil dispute, not from any so called “civil procedural relations”.
Generally speaking, the legal suing capacity actually derives from a civil
dispute, which presumptively has been settled legally, but was still there
waiting final juridical resolution; (3) in each civil retrial, there exits on-
ly one subject matter of action (Der Streitgegenstand) , whic h is the ac-
tually unsettled substantial dispute in the former trial proceedings. Ac-
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cording to the exercising limits of party’ s disposition rights, the scope of
retrial’ s subject matter could small than or equal to the extent of the o-
riginal subject matter, but can never larger than the latter’ s extent. As
the objective of interlocutory judgmens: (Zwischenurteil ) , those legalized
reasons in the civil procedural code shall not be considered as “the sec-
ond subject matter” in civil retrial. More or less, it can only be deemed
as some kind of “procedural rights protection essences”. .Furthermore,
this Chapter also contents these matters as sorted-below: the exclusive ju-
risdiction of retrial, the suing essences of retrial, procedural essences of
retrial, subjective and objective extents of civil retrial, ete.

In Chapter two, at the first hand, author examines the subtle rela-
tionship existing between the sequencing of procedural values and civil
retrial ‘proceeding. As it clearly stated, .one of the important prerequi-
sites for activating retrial proceeding is: the results ( the individual sub-
stantial justice) contained in the valid judgment apparently inferior to
the standards stipulated by the civil code (the common substantial jus-
tice ). The perceptual or empirical equitable ideas of civics can not be
discerned as legalized reasons to recommencing the civil trial. At the
second hand, author spent quite some time to explore the realm of legal
history, he thomughly analyzes the profound connections between follow-
ing elements: today’ s chaotic phenomena of unlimited judgments’ re-
versing, the traditional “trialing by persuasive preach”, “the institution
of unlimited legal repudiation™, advanced system of dialectical law as
well as: atheism traditional existing in-ancient Chinese culture. Conse-
quently, - author -draws some original academic conclusions. Such as:
(1) in classic Chinese society, people paid more attention:on how to
specifically solve a problem than how to rigidly maintain the stability or
authorities of a judgment. The.overwhelm ideas: of advocating tactics will
surely-make bureaucratic judgments unstable; (2) most developed theo-
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ries of dialectical law and profound atheism certainly can not turn those
bureaucratic judgments mentioned above into Hegel’ s “objective spir-
its” or prestigious “legal oracles”. (3) in classic society, unscrupulous
petitions of civics was one of the most effective means f restrain the al-
most unbridled bureaucratic powers. However, in present China, this
kind of power restraint mechanism ean’ t limit bureaucratic powers, but
surely can totally demolish the established law system. (4) civil retrial
proceeding can not solely be modemized by-adapt ‘Occidental legal insti-
tutions, we shall put great efforts on the transformation of our compatri-
ots’ legal ideas. After that, this book probes into the role of procuratori-
al authorities in civil retrial. As it stated: author strongly ’against procu-
ratorial authorities involve in all civil retrial proceedings, because that
will be a great peril to the parties’ rights as well as to his/her precious
freedom of will. The fundamental opinion is that: except for certain ca-
ses of personnel/domestic and cases concern the loss of state — owned
properties , procuratorial authorities should be forbidden to attend all oth-
er civil retrial by statutes. Otherwise, excessive proéuratorial civil coun-
terappeals will definitely cause “ultra vires” over juridical affairs.

In Chapter three, by using methodology of comparative law, author
thoroughly researches the civil retrial institutions of Japan, Germany,
former Soviet Union ( Russia), Chinese Taiwan, Chinese Macao, as
well as some analogous institutions of the common law system. This work
concludes: (1) because the common law system has a unique legal evo-
lution chronicle, which China totally lacks. Consequently, we could not
consider the so ~ called “motion for a new trial” and “post relief from
judgment” as our main reform reference. (2) because, on the one
hand, civil retrial proceedings of the Roman system almost perfectly re-
sponds to the requirements of market economy, on the other hand, civil

retrial institutions have an successful application chronicle, this work
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deems that kind of institutions should become the prototype or blueprint
of our reform.. (3) because civil retrial of Soviet Union ( Russia) almost
totally imbues with the maxims of authorities intervene, except for some
specific technicalities, that civil retrial proceeding should not become
the main model of legal adaptation or transplantation for our country.

In Chapter four, in order to clarify the extension of the civil retrial
conception, author made some effort to ascertain the similarities as well
as the individualities existing between civil retrial and 9 other analogous
procedural institutions, such as “the opposition to default judgment” )
“trial of appeal”, “trial of cassation” etc.

In Chapter five, respectively, from macroscopic view and micro-
scopic view, author made a concise description of China’ s ideal civil
retrial proceedings.

This book’ s final research conclusions are as follow: (1) at heart,
civil retrial proceeding is a special, exceptional legal procedure. In order
to sustain authoritativeness as well as res judicata of the valid judgment,
statues should stipulate stringent procedural essences for commencing civil
retrial procedure. (2) As there are many conflicts ekisting between Chi-
na’ s classic legal metaphysics and western jurisprudence, our attention
should majorly focus on how to study, how to transplant Occidental retrial
institutions and its theories rather than how to carry on “glorious” legal
traditions. (3) The goal of réformi'ng civil retrial can not be achieved sep-
arately. Only when the supporting reform of first instance and second in-
stance trial gain some real progress, can Occidental - original civil retrial
operate more remarkably and desirably. (4) As compared to the work of
transplanting certain exotic legal institutions, internalization of modern le-
gal perceptions for our follow compatriots is a more essential task. Without
thorough transformation of our populace’ s legal ideology, the idealized
new civil retrial is doomed to become an emblem of “institutions’ mod-
ernization lacking simultaneous modern epoch”.
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