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Abstract

The real right system relating to ship is one essential part of
maritime law, while the maritime lien system is the most dis-
putable area in ship real right system. In China, there are few
works to study this subject deeply and systematically. The author
hopes that the situation will be changed due to this research work
and China’s maritime legislation could benefit from it.

The dissertation is composed of 6 chapters. Chapter I out-
lines the maritime lien system. The author discusses the concept
of maritime lien first. Maritime lien is a kind of real right for se-
curity arised upon the lawful particular claims owned by the mar-
itime creditors who have priority to be paid out on ship through
juristic procedure. Maritime lien is regarded as real right for se-
curity in nature in most countries, but in contrary, in particular
country it is treated as special effect of credit. The legal relation-
ship of maritime lien includes three aspects, subject, object and
content. This chapter clarifies the scope of maritime lien sub-
jects, and outlines the content of legal relationship of maritime
lien. Finally, this chapter elaborates the origin and development
of maritime lien and the relation between the priority in conti-
nental civil law, the lien in Anglo-American law and maritime
lien, in the hope that the content and actual value would be real-
ized more clearly due to the employment of history and contrast
methods.
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Chapter [l focuses on the object of maritime lien. According
to the analysis of legislations of different countries and interna-
tional conventions, the author suggests that the range of maritime
lien object in China’s Maritime Code should be expanded to ship,
freight and accessories of the ship and freight.

Chapter [ expounds maritime lien items, which is classified
as four sections, by reference to the legal nature of claim out
which the maritime lien arises. Section I is maritime lien ex con-
tractu , including seaman’s and master’s lien for wages, master’
s disbursment lien, bottomry and respondentia lien, general aver-
age lien, lien for cargo or luggage loss or damage, shipper’s lien,
ship repairman’s lien and towage freight lien. Section [[ is mar-
itime lien ex quasi contractu, mainly the salvage lien. Section
[ is maritime lien ex delicto also known as damage lien which
consists of lien for loss of life and personal injury and lien for loss
or damage of property. Section IV is maritime lien ex other rea-
sons, including maritime liens for justice expenses, cost for credi-
tors’ common interest, and taxes. The author looks back the ori-
gin of maritime lien items which involve nearly all existing items
in modern legislations, demonstrates the legislative intent of liens
and their specific meaning, in order to find out the track, tenden-
cy and value of maritime liens. Then viewing the relating rules of
China’s Maritime Code, the author thinks that China’s legislation
is up to the international trend to reduce the maritime liens, but
there are also some problems. For example, the claim for wreck
removal is acknowledged with maritime lien in most countries,
because of its nature for public interest. It’s improper to exclude
the wreck removal lien from China’s Maritime Code.

Chapter IV discusses the priorities of maritime liens. Section
1 elaborates the ranking between competing maritime liens,
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which can be determined by reference to principles of public poli-
cy, pari passu and inverse order. At present, there is a problem
of effect circle of maritime liens, that is to say, several maritime
liens take advantage of each other in effect. The author puts for-
ward a plan to settle this legislative defect. Section Il expounds
the ranking between maritime liens and possessory lien on ship.
Generally, it is provided that the possessory lien on ship should be
paid after maritime lien in domestic and international law. The
author argues that this traditional method is not perfect. The re-
pairman who has possessory lien on ship contributes significantly
to keeping the ship and other credit and the security on sea, let a-
long his possession of ship. So the author thinks that it may be
better to pay repairman’s possessory lien before maritime lien,
while to pay the other kinds of possessory lien after maritime
lien. Section [l discusses the ranking between maritime lien and
ship mortgage. Now the reason why maritime lien attracts much
criticism is that maritime lien influences the interest of ship mort-
gagees and impairs the ship finance. The author thinks two ways
can reduce the unfavorable influence on mortgagees, the first is to
limit the unreasonable maritime liens, the second is to set up the
maritime lien disclosure system. Section IV demonstrates the
competition between maritime lien and hypotheéque of ship. The
hypothéque of ship will be paid after maritime lien according to
the provisions of law in China, but the author suggests that the
Maritime Code should prohibit hypothéque on ship.

Chapter V elaborates the enforcement of maritime lien.
Maritime lienor has to exercise his lien by the way of arrest of
ship. This chapter firstly introduces all procedural stages in
course of exercise of maritime lien, and points out that the en-
forcement of maritime lien has been influenced deeply by the ac-
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tion in rem of Anglo— American law. Then the chapter discusses
some concrete problems, such as the procedure of summon exhor-
tation of maritime lien, the influence on maritime lien enforce-
ment by maritime claim limitation, maritime lien in bankruptcy
procedure, jurisdiction and choice of law in maritime lien cases.
The author thinks there are some places about procedure of mar-
itime lien summon exhortation to be perfected, for instance, the
application of summon exhortation, enter of invalidating judge-
ment, end of the procedure. As to the law choice, most courts a-
gree on lex fori, but the author thinks the law of flag may be bet-
ter. And the chapter expounds the influences on maritime lien by
bankruptcy and maritime claim limitation to draw the attention of
legislators and judges.

Chapter VI is the transfer and extinction of maritime lien.
The transfer of maritime lien means the change of maritime lien
subject while the object and content of maritime lien don’ t
change. The transfer consists of assignment and subrogation.
This chapter demonstrates the difference between assignment and
subrogation and points out that the effect of conventional subroga-
tion shouid not be recognized by law. The extinction of mari.time
lien means the loss of priority on maritime lien object, which in-
cludes four situations, extinction by reasons of facts, juristic
acts, special provisions of law, original acquisition of ship’s own-

ership.

Key Words: Real Right of Ship Maritime Lien
Possessory Lien on Ship  Ship Mortgage
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