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PREFACE TO FOURTH EDITION

The last twenty-one years have seen the Federal Rules
of Evidence assume their rightful place of importance
alongside the Federal Rules of Civil Procedure and the
Federal Rules of Criminal Procedure. Not only do the Fed-
eral Rules of Evidence govern proceedings in the federal
court, thirty-eight states have promulgated rules of evi-
dence modeled on the Federal Rules. While evidence
courses in law school in the mid nineteen seventies taught
the common law of evidence employing the Federal Rules
of Evidence to highlight and contrast, today’s students of
the law of evidence study principally the Federal Rules of
Evidence with often only passing reference to common law
antecedents. Even closer to home is the relationship of the
Federal Rules of Evidence to the multistate bar examina-
tion.

The Federal Rules of Evidence have proven extreme-
ly capable of satisfying the mandate set forth for them in
Rule 102:

PURPOSE AND CONSTRUCTION

These rules shall be construed to secure fair-
ness in administration, elimination of unjustifi-
able expense and delay, and promotion of growth
and development of the law of evidence to the
end that the truth may be ascertained and pro-
ceedings justly determined.

Analysis of decisions dealing with coconspirator’s state-
ments, Rule 801(d)(2)(E), other crimes, wrongs, or acts,
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Rule 404(b), and the admissibility of an expert’s opinion,
Rule2 702-705, shows the ability of the Federal Rules of
Evidence to fulfill the mandate of promoting the growth
and development of the law of evidence to the end that
truth may be ascertained and proceedings justly deter-
mined. The nearly 30,000 citations in reported federal
decisions evidence the vitality of the Federal Rules of Evi-
dence.

The structure of this Nutshell, Fourth Edition, is to
present each rule of the Federal Rules of Evidence in the
order in which it appears in the Federal Rules followed
by commentary explaining and exploring the concepts
underlying the particular rule. Commentary sections
also discuss the relationship between rules so that a com-
plete picture may be obtained. Textual changes have
been made in the Fourth Edition to reflect several
Amendments as well as judicial interpretations of the
rules culled from the over 5,000 citations to the Federal
Rules of Evidence appearing since publication of the
Third Edition in 1992. Generally speaking, consistent
with the nature of a Nutshell, the commentary sections
are crisp and to the point. However with respect to the
definition of hearsay and exploration of the most com-
monly encountered exceptions more exhaustive treat-
ment is provided. The importance of hearsay to the
course in evidence and its complexity warrant the addi-
tional attention.

The Federal Rules of Evidence address the area of
privilege in Article V in a single rule, Rule 501, which re-
quires that privileges “shall be governed by the principles
of the common law as they may be interpreted by the
courts of the United States in light of reason and experi-
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ence.” To further assist the student, the common law
privileges of lawyer-client and husband-wife are dis-
cussed along with the general question of waiver. Simi-
larly, while the Federal Rules of Evidence do not address
presumptions in criminal cases or burdens of proof
specifically in either civil or criminal cases, these matters
are explored in considerable detail in conjunction with
the discussion of presumptions in civil cases, Article III
of the Federal Rules of Evidence.

Certain areas of the law of evidence in addition to
hearsay are best understood in the context of concrete il-
lustrations. To this end illustrations are provided in
footnote form with respect to the operation of presump-
tions in civil cases, the collateral—noncollateral distinc-
tion, expert witness reasonable reliance, prior consistent
statements, the business record hearsay exception and
the Original Writing Rule.

This Nutshell on the Federal Rules of Evidence con-
tains very few citations for two reasons. First, as an aid
to student understanding of the law of evidence, citations
to numerous authorities are not only not helpful but
serve to destroy the natural flow of the commentary sec-
tions. Second, the text of the commentary sections of
this Nutshell tracks very closely the text of Graham,
Handbook of Federal Evidence (4th ed., West 1996), a
two volume handbook for trial attorneys and judges.
Students desiring authorities in support of stated propo-
sitions are referred to the exhaustive footnotes contained
in the Handbook.

It is sincerely hoped that the discussion of the Feder-
al Rules of Evidence contained in this Nutshell will assist

I
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the student in coming to grips with the law of evidence
and at the same time make the task both easier and more
enjoyable.

MICHAEL GRAHAM
January, 1996
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