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~ Identification and Antitrust Regulation of Dominant Position
Wang Lei (Competition Law)
Directed by Prof. Liu Jianwen

Abstract

Dominant Position is one of the most significant and difficult
topics in Antitrust law. Spread through by the identification and
antitrust regulation of Dominant Position, this paper examined
the domestic and foreign theories on it, explored the legislation
and enforcement experience on Dominant Position in some main
countries and areas. After analyzing the market structure, market
conducts and legal framework of China, some legislative sugges-
tions will be advocated.

The substantial view of this paper is: Competition brings
about industrial concentration, Dominant Position follows the in-
dustrial concentration and the abuse of a Dominant Position re-
stricts competition on the contrary. In order to promote market
competition and make it possible that the competition mechanism

plays an essential role in the resource allocation with the maximum
.6 .
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of consumer welfare, Dominant Position needs to be determined
reasonably and regulated effectively. Regulations of Dominant Po-
sition may include economic means ( through macroeconomic regu-
lation), administrative means (through direct control) and legal
means (through antitrust law). The subject matter of regulating
Dominant Position under antitrust law is to forbid abuse of a Dom-
inant Position.

After going deep into theory examination and experience
studies, the author come to some important conclusions, including
some innovative findings:

1. The author firstly analyzed the definition, characteristics
and causes of Dominant Position theoretically. Every firm holds
some kinds of market power, despite of strong or weak. Once the
market power of a firm is strong enough to increase or maintain
the price above the competitive level, it will possess dominant
power in a specific market, which also means the possession of
Dominant Position. Therefore, “control a specific market”, as
the key point of the definition, Dominant Position, may be re-
ferred to the situation where a firm, independently or jointly with
other business entities, is able to determine the price, quantity
and quality of relevant products, or some other conditions. Conse-
quently, the market power may be deemed to be a quantity con-
cept in economics and quality concept in law. Not all firms with

market power have the access to Dominant Position, but all who
.7 .
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hold a Dominant Position‘ have strong market power. The basic
cause for a Dominant Position taking place lies in the fact that the
free competition causes production concentration, which will lead
to monopoly (or Dominant Position) with the further develop-
ment of such concentration. Some specific causes lying behind are
the possession of special resource, natural monopoly, intellectual
property right, administrative monopoly, merge and further ex-
pansion of a firm itself.

2. Secondly, the author explored some methods to determine
Dominant Position and other items to be considered. Market
share, also called market ratio, refers to the percentage that the
products sold or service supplied by a firm constitute to the total
products sold or service supplied in a specific market. The rela-
tions between market share and market power are as follows: (a)
Under the constant supply elasticity, the larger the market
share, the more possible a firm increases market price at less loss;
(b) Under the variable supply elasticity (for the increase of
price, the competitors are apt to expand their production and
raise the supply), the functions of marker share are more obvi-
ous: the smaller the market share hold by the substitute products
suppliers (the larger the market share of the firm examined),
the less reduced the output must be by the firm in order to in-
crease the price. Consequently, the demand elasticity becomes

lower and market power stronger, and it is therefore more possi-
. 8 .
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ble to be deemed a Dominant Position in-the relevant market. Asa
result, it is not appropriate to determine the Dominant Position
directly only depending on the appraisal of market share. The fol-
lowing factors may help to ratify whether a firm holds a Dominant
Position or not: sustained price discrimination, continuous
monopoly profits, high entry barriers and characteristics of con-
ducts.

3. Abuse of Dominant Position refers to the anti-competitive
behaviors of a dominant firm who aims to maintain or enhance its
Dominant Position. The characteristics of abuse of a dominant po-
sition are as follows: (a) specification of the market subject, that
is, it is the dominant firm who performs such abuse; (b) partic-
ularity of the objectives of conduct , that is, the abuse aims to
maintain or enhance its Dominant Position; (c) anti-competitive
effects of the behaviors, that is, the abuse results in excluding or
restricting competition. The abuse of Dominant Position is mani-
fested through the following activities: price exploitation, price
discrimination, refusal to deal, predatory pricing, exclusive deal-
ing, bottleneck monopoly and tying or bundling. Sanctions a-
gainst the abuse of Dominant Position include binding sanctions,
remedial sanctions and punitive sanctions. Binding sanctions con-
sist of settlement, injunction and administrative counsel; Reme-
dial sanctions comprise divesture, disgorgement and treble dam-

ages; Punitive sanctions include administrative fine, criminal fine
.9 .
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and condemning to imprisonment.

4. After more than 20 years’ market-oriented reform, Chi-
na has already seen the transition from the highly concentrated
planning economy to socialist market economy, and a competitive
market system has established preliminarily. In comparison under
the global circumstances, the industrial concentration level in
China is far lower currently than that of developed countries.
With the further intensified market competition and faster step of
industrial restructure and merge, the industry concentration of
Chinese market, especially the manufacturing industry is speed-
ing up oconsequently. The increased speed of industrial concentra-
tion in competitive industries annotates the rule: “competition —>
economies of scale = industrial concentration”. Following such a
speed in those competitive industries,- the matter will not be how
to promote the industrial concentration, but how to avoid
monopoly in the coming days. Measured by the general standard
and yardstick defined by the foreign antitrust laws, there exist at
least the following phenomena in Chinese market: some
monopoly sectors seek the monopoly profits in the advantage of
double power, Dominant Position and administrative power; bot-
tleneck monopoly; exclusive dealing; tie-in sale; refusal to deal;
boycott and so on. Such phenomena may be attributed to system-
atic problems or competition itself. But the absence of antitrust

law should be laid the blame on.
. 10 .



