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Because the political life is becoming

more democratic and the way to deal with the .

social affairs is becoming more scientific to-
day, acclaim for judicial reform is also arising
higher and higher. The research on the rela-
tionship between prosecution and trial has
become one important issue in the process of
criminal judicial reform, In a sense, the situ-
ation about this relationship between prose-
cution and trial in one country has become
one important element to evaluate the develo-
ping degree of one country’s democracy and
legislation. For many years, still nobody has
made a systematic and thoroughful study on
this relationship in Chinese academic circles.
Now in our judicial practice the relationship
between these two is confused and the prose-
cution-trial function is also mixed. In view of
this condition, it is of theoretical significance
and current value to probe into this area.

This paper may be divided into four
parts;

1. Brie{ introduction about prosecution
right and trial right,

2. Criminal procedure mode and the rela-
tionship between the criminal prosecution and
trial.

3. The theory and principles about the
prosecution-trial relationship.

4, The conditicn and reconstruction of
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Chinese prosecution-trial relationship.

The problem about the relationship between prosecution
right and the trial right. Prosecution, trial and defense are the
three basic functions in the criminal procedure. Prosecution and
trial separate from each other and also rely on each other. Pros-
ecution is the guide of trial. The scope of prosecution decides
the scope of trial, However, the operation of trial decides that
of the goal if prosecution can be achieved, With the statement of
the trial procedure, the guality of prosecution will be checked
on continucusly, Only the criminal indictments that have clear
facts, stuffiest evidence and correct accusation {charges) can be
accepted by the court. The prosecution right has characteristies
as follows,

1. Initiative (be started actively by the government organ
or the individual victim)

2. Tt is one of requests (that is one of the judicial claims,
the substantive claims involved can be achieved finally only by
the way of trial}

3. It is one of responsihilities (the aim of prosecution is to
affix the defendant’s crimina) responsibility in order 1o recover
the legal order that has be destroyed).

On the other hand, the trial right has the characteristics as
follows.

1. Independence {substantive independence, identity inde-
pendence, collective independence, internal independence)

2. Neutrality (the person that has interest with this trial
can not be the judge; the result of the case can not include the
individual interest of the dispute settlers; the dispute settlers
should not stick to or object to one party’s prejudice)

3. Be passive (starting process and trial process are both

-

X R 00 3



MERW
RWR

passive)

4. Multilateral-participation (judges, prosecutor and de-
fense are all involved)

Problems on prosecution-trial relationship in various law-
suit procedure mode, We research on this problem mainly from
the vertical and transverse aspects. Criminal procedure system
has class stand and technical feature, it shows the ordinary ef-
fort of human beings in the process of maintaining the normal
order, dealing with the social offenses, So we should take the
foreign, historical relevant system and practice as our reference,
Even the unsuccessful practice can warn us to avoid making mis-
takes, In some countries. the system civilization has developed
to a higher degree, the arrangement about the prosecution-trial
relationship is also more reasonable and scientific, so it is more
valuable for us to research. For some parts of the content, we
can use for reference according to the reality in China now, By
this way it is important for us to develop the theory and practice
concerning with the prosecution-trial relationship.

The theory and principle about the “prosecution-trial rela-
tionship”, The modern criminal procedure theory and the prose-
cution-trial relationship principles appeared on the basis of long
criminal lawsuit practice, These theory and principles show the
value concept, regular pattern of prosecution-trial relationship
and the essential requirement in the developing history of human
heing’s regulation civilization, so we can say that they have be-
come the generally acknowledged truth, Because different coun-
tries have different history tradition and different reality, their
hasic principle about the prosecution-trial relationship is some-
what differeat, However, because of the internal regularity,

the basic principles about prosecution-trial relationship in vari-
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ous countries are somewhat identical. These principles about
the prosecution-trial relationship are theoretical foundation.
These principles have become the basic basis for the legislators
to design the relationship between prosecution and trial. at the
same time they have become the standard to justify if the judi-
cial practice is lawful. QOunly after the people have understood
these principles well, we can analyze the specific problems with
a keen eyesight and high boldness of vision. In view of this situ-
ation, it is very important for us to research the basic principles
about the prosecution-trial relationship, In this paper ,the au-
thor lists the basic principles about the prosecution-trial rela-
tionship as follows: prosecution-trial right separation principle;
“no claim no trial” principle; judge neutral principle; prosecu-
tion-trial identical principle,

Prosecution-trial separation is one of the important princi-
ples in modern criminal procedure law. This separation requires
that the prosecution right and trial right should be carried out
by two different government organ, and can not be gathered on
one same organ or one same person. The judges should try their
best to avoid carrying out the prosecution right and bringing a-
bout the consequences with the prosecution feature so as to keep
the basic neutral status, On the other hand, the prosecutors al-
s0 can not carry out the trial right beyend the prosecution scope
so as to preserve the effect and responsibility of prosecution,
Prosecution-trial separation has an active and deep influence on
the development of human being’s procedure law. To some ex-
tent, we can say: "judicial independence is the first division in
the procedure law history. however, prosecution-trial separa-
tion is the second important division in human being procedure

law history, ™ The theoretical foundation of prosecution-trial
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separation may he described as follows:

1. Power separation and balance theory.

2. Fair suit theary.

3. Procedure subject theory.

4. Understanding psychology theory.

5. Economical suit theory.

If we say that prosecution-trial separation mainly emphasi-
zes on the separation between prosecution organ and trial organ
and establishment of certain mature, complete prosecution sys-
tem, then, we can say that the principle of “no claim no trial”
specifies the fumnction division between the prosecution organ
and the trial organ, and also stipulates the exchanging, linking
point between the prosecution procedure and the trial proce-
dure. The priaciple about “no claim no trial” requires that a
criminal case should be prosecuted by a certain prosecutor or
charged by a certain victim (complainant ) . The court can not
trial the issue beyond the scope the suit claims . The condition
as follows all breaks the principle of “no claim no trial . For
instances, the judges investigaie and affix the dependant” s
criminal responsibility initiatively, the judges prosecute and tri-
al at the same time or the judges trial one case without prosecu-
tion, The principle of “no claim no trial” first appeared in the
early stage in ancient slave sociely time. With the development
of society, the impeaching procedure system was replaced by
the inquisitorial procedure system gradually. Thus, “no claim
no trial” principle also loses the existing foundation and the jud-
ges began to investigate and affix the offenders’s responsibility
initiatively. In the period that the capitalists struggled with the
feudal autocracy, the capitalists success to “no claim no trial”

principle in the ancient impeaching procedure system and devel-
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oped it. And again they separated the prosecution function from
the trial function, and establish a special prosecuting organ re-
presenting the government to prosecute the offender, The de-
veloping history of “no claim no trial” principle shows the devel-
oping history of prosecution trial right, that is, from separation
to combination and then from combination to separation in pro-
cedure law history, This developing history also indicates that it
" is the necessary tendency and requirement 1o make the prosecu-
tion right separate from the trial right in the process of proce-
dure law developing history, .

Judge neutral principle. Judges should be impartial, and
they are not allowed to cover the truth of facts with their preju-
dice, otherwise, they will be regarded as a unfair, unreliable
and unscientific person. In the lawsuit structure of the three

parties’

combination (that refers to the prosecutor. judges, and
defenses combination), judges should hold impartial attitude
and position to the respective party involved, furthermore, they
can not have prejudice against any party, The neutral position
of the judge derived from the fact that judges have no interests
with the case, The judges have no independent request connect-
ing with the case and also they never take any responsibilitics
for the consequences of judgment, Neutral principle is the basic
premise for achieving the fair justice, according to the request of
natural justice in ancient Roman, the due process of modern na-
tions and the legal documents of UN. In the point of the rela-
tionship between prosecution and trial, the judge’s neutral sta-
tus is greatly influenced by the prosecution-trial confusion and
prosecution-trial mixture. Inseparability of prosecution and trial
is refers to judges have prosecution and trial function at same

time, Fox example, they are prosecutors and judges at the same
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