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Instructions for Using This Book

The language of a legal system and the historical tradition it reflects
are closely intertwined with the functions of the system’s institutions.
Studying a foreign legal system in its host language — while further
developing foreign language competency — also provides a depth of
insight which cannot be obtained through translation. On the other hand,
the value of such study depends largely upon the level of the student’s
foreign language competency. Students whose foreign language
competency is at a very high level will clearly profit from reading a text in
its host language. However, for the many students who are less than fully
fluent in the foreign language, it can result in a shallow appreciation of
the material and is almost always strenuous, time-consuming and
frustrating. To maximize productivity and to reduce these difficulties, a
measure of substantive understanding may profitably be combined with a
measure of foreign language immersion. To accomplish this, students
should ideally first read a segment of text in translation so that their
understanding of the material is maximized; students should then read the
same text in it natural context, that is, in the language of the host system.
This is not to suggest that students should read translations of text
sentence-for-sentence, or even page-for-page. Rather, students should

read a segment of translated text, perhaps 20 to 30 pages, before

instructions for Using This Book
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attempting to read the text in its host language. By first reading the text in
translation, students develop a complex and detailed mental map of the
structure and content of the material. Students are then better equipped to
appreciate the significance of the foreign language text because they have
established a foundation for the material. Unfamiliar vocabulary often
becomes decipherable without the disruption caused by reference to a
dictionary, and students may make better predictions about interpretation
based upon their earlier reading of the translation. Simply reading the text
twice can also provide substantial benefits.

This text is specifically designed for Chinese speakers interested in the
common law legal system as practiced in the United States. Its purpose is
to provide realistic insight into the typical activities of the practice of law
in the United States, as well as to provide an introduction to the principles
which underlie such practice. The text is divided into three parts. It is
recommended that students first read all of Part 1 in Chinese. Students
should then re-read Part 1 in English. This approach should be repeated
for Part 2. Part 3 provides students with the opportunity to practice the
skills introduced earlier by working with a more challenging problem:
Ekel v. Ernst. All of the materials needed for this, and for the other
exercises in the text, are found on a DVD, which may be obtained by
contacting the author. The Chinese translation contains a transcript of the
material contained in the DVD.

This text was originally created to accompany legal reasoning and
writing courses taught by the author at several law schools in Germany and
was first published under the title Legal Reasoning and Writing .

Principles and Exercises for the German Student of the Common Law.

Instructions for Using This Book
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However, it has since been used with success at law schools in the United
States as well.
The reader should appreciate that the original text has not been here
translated word-for-word. Rather, the Chinese version of the text
attempts to render the material meaningful within the context of the

Chinese legal system.

Instructions for Using This Book
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Foreword

During the mid-nineteenth century, legal education in the United
States was accomplished primarily by lecture and textbook. While a few
institutions employed full-time law professors, most lecturers were
practicing lawyers and judges. These instructors naturally approached the
subject from the perspective of practical application rather than
theoretical analysis. Classic textbooks and commentaries provided
summaries of the law derived from leading historic cases. The relationship
of the student to the material and to the instructor was essentially passive;
the student spent long hours attempting to absorb doctrine in preparation
for a career in the law. As a result of this vocational approach to the study
of law, these programs suffered from a second-class status in the university
hierarchy.

In 1870, Christopher Langdell, dean of Harvard Law School,
instituted a radical change in the approach to legal education. Langdell
wished to elevate the study of law to the status enjoyed by more traditional
disciplines such as physics and chemistry. He proposed that the methods
used so successfully in the sciences be applied to the study of law. Just as a
researcher might examine a specimen to determine its structure and learn
how it works, a law student might dissect a case to identify its component

parts and determine how the law works. In this “case method” approach
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to the study of law, the appellate opinion became the raw material of the
law laboratory. Commentaries and summaries would be superfluous as the
student would learn doctrine through the application of the legal method.
Thus, facility with legal analysis would permit a student to uncover the
rules in any substantive area of the law.

Langdell believed that a student need only study cases to learn
method, and through legal analysis, appreciate doctrine. A form of
Socratic dialogue, tailored to the needs of the law curriculum, provided a
teaching tool by which students were compelled to apply legal analysis
from a particular case to novel circumstances. Students prepared for class
by reading and analyzing cases relating to a particular topic. Classroom
discussion consisted primarily of the instructor directing questions to
selected students. Student responses were greeted with further questions
rather than with affirmation or explanation.

The case law method was a substantial improvement over the older
method of memorizing doctrine. A deeper understanding of the analytic
method employed by judges in deciding cases better prepared new lawyers
for the tasks of problem solving necessary to practice law. Students
learned to distill the policy considerations which influenced judges in
deciding cases, to think and express themselves under the pressure of
intense questioning, and to delve deeper into legal analysis than the mere
acquisition of doctrine permitted. Over time, it had the added benefit of
elevating the status of law programs to the scholarly level enjoyed by more
traditional studies.

The case law method of legal education has now been the dominant

model for legal instruction in the United States for more than a century.
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Generations of law professors educated in the crucible of the Socratic
method naturally continued the tradition to which they had been exposed
as young law students. However, over the past generation, it has become
less acceptable for law professors to subject students to the intense
questioning used in the past. Perhaps fortunately, the relationship of
professor to student so dramatically depicted in the movie the “Paper
Chase” may no longer be viable in an environment where the student is
regarded as a consumer of legal education. Student evaluations of the
effectiveness of instructors, and the effect of such evaluations on hiring
and promotion, have arguably influenced teaching methods. Today, some
instructors again use the case method merely as a vehicle for teaching the
rules of law, much like the abandoned approach of the mid-nineteenth
century. Others have developed a more problem oriented approach to
teaching law by shifting focus from the theoretical and abstract to the
application of analysis and doctrine to realistic practical problems.

Most academics bridle at a curriculum which overemphasizes a skills
approach to teaching law. Nevertheless, legal writing courses have
become an accepted feature of every law program, undoubtedly because
graduates who lack this most basic of lawyer skills are unquestionably at a
distinct disadvantage in a competitive job market. Notwithstanding the
increasing demand for and availability of practice courses, it is clear that
many, if not most, new lawyers lack familiarity with some of the most
basic skills necessary to practice law. Most law students in the final
semester of their studies would be hard-pressed to describe with any
specificity what a lawyer actually does at work.

It is the purpose of these materials to provide law students with a

REEWFIC
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realistic glimpse into the work activities of a first year associate lawyer at
a hypothetical full-service law firm. While law students are exposed to
doctrine and, to a more limited extent, the case method, the reality of the
practice of law must certainly remain a bit murky. The somewhat unusual
format of the diary entries included in part one is intended to personalize
this view and to make this introduction more relevant and realistic.

One classic approach to teaching skills begins with a demonstration of
the skill, followed by an opportunity for the student to imitate the
activity, followed by an explanation of relevant principles, and then most
importantly, followed by repeated opportunities for the student to practice
the new skill. This is the paradigm followed in these materials. Part one
introduces six basic skills. Each skill is demonstrated by the reflective
narrative of the fictitious first-year associate, Cody Smith, who practices
law in the fictitious state of Columbia. All citations to Columbia statutes
and appeliate decisions (for example, Columbia Penal Code section 1231
or People v. Mixie (1983) 12 Col. App. 3d 345 have been invented and no
such authority actually exists. However, the fabricated authority closely
follows the structure and content of typical state law, although the
language has been somewhat simplified to better illustrate the concept
being considered. Each diary entry is followed by a short checklist of the
principal features of the skill. Then, exercise questions supplied are
intended to provide the student with the opportunity to attempt and
practice the skill introduced. The two video segments contained on the
DVD, in the form of client interviews, provide the information needed to
do these exercises. The first video segment, People v. Garth, supplements

part one; the second video segment, Ekel v. Ernst, supplements part
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