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Part 1

Annotation by Cases to INCOTERMS 2000

1. CIF

COST, INSURANCE AND FREIGHTY(. .. named port of destination)

“Cost, Insurance and Freight” means that the seller delivers when the
goods pass the ship’s rail in the port of shipment.

The seller must pay the costs and freight necessary to bring the goods
to the named port of destination BUT the risk of loss of or damage to the
goods, as well as any additional costs due to events occurring after the time
of delivery, are transferred from the seller to the buyer.

9.3 In particular, the seller should not-and indeed could not, without
changing the very nature of the “C”-terms-undertake any obligations with re-
spect to the arrival of the goods at designation, since the risk of any delay
during the carriage is borne by the buyer.

[Case 1] CIF or Not?

An import and export company H in China signed with a British company D a
contract on CIF basis, whereby company H exported some light industrial products 10
company D. There were two special clauses in the contract: (1) “The goods must be

shipped to a port in Britain from Shanghai in October 1996; the relevant I./C opened
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by company D should reach company H by the end of August; company H must guar-
anlee that the loaded vessel arrive at the destination not later than December 1;
(2) Should the loaded vessel arrive at the port of destination later than December 1,
company D is entitled to cancel the contract. If the payment has been made at the
time, it must be returned to company D exactly the amount.” After that, in the
course of clearing up contract files, a controversy arose in company H about the na-
ture of the CIF contract. Some people held the opinion that the contract was on CIF
basis in spite of the two particular terms, giving following reasons: Firstly, the con-
tract was signed under the trade term of CIF, which indicated the nature of the con-
tract; secondly, company D made such special requirements only to protect their ben-
efits; thirdly, the contract provided payment by L/C, which was in accordance with
CIF term’s characteristic of payment against documents. Others believe that according
INCOTERMS 2000, the seller’s delivery obligations are fulfilled as long as the seller
has completed shipment of goods at the appointed point and handed over to the buyer
documents stipulated in the contract. The seller is not required to guarantee the arri-
val of goods at the destination. However, this contract was a false CIF contract, as it
changed the nature of CIF term by taking physical delivery as a condition of fulfill-
ment. The contract must be renegotiated. Finally, company H reached a common
perception and got the two special clauses amended through negotiation with company
D. The contract was carried out smoothly.

Analysis:

Although the contract was concluded on CIF basis, it was not a genuine CIF
contract. This case indicates the significance of CIF term’s sphere of application. The
two special clauses in the original contract not only contradicted with the nature of
CIF term, but disagreed with the practices of international justice and arbitration.

First, the original contract not only set a limit to the date of arrival, but also
stipulated that the buyer was entitled to cancel the contract or demand back the pay-
ment that had already been made. Evidently, the restrictive date of arrival served not
as the date of payment, but as a condition of payment. Therefore, legally the contract
was not a genuine CIF contract as it made physical delivery a condition of payment.

Second, under CIF terms, the risk of loss of or damage to the goods passes from
the seller to the buyer when the goods have passed the ship’s rail at the port of ship-
ment. A contract that expands the seller’s risk from the port of shipment to the port of

destination is not a CIF contract. According to the provision in the original contract,
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company H was obligated to refund the payment in case of natural calamities or acci-
dents during the course of delivering the goods, which evidenced that the seller as-
sumed all the risks during the transport.

Third, under CIF terms, the buyer must make payment against documents rather
than against the arrival of the goods at the port of destination, provided that the seller
has fulfilled his delivery obligations and presented the required documents. According
to the original contract, whether company H could receive the payment for goods or
not depended on buyer’s receiving on schedule. Although the seller might receive the
payment by means of L/C, the payment would be taken back by the buyer if the
goods could not duly arrive at the port of destination. Besides, company D could take
advantage of relevant L/C clauses which are in accordance with those in the contract
to deny the seller being paid for goods. Company H could hardly make a claim for his
rights under a normal CIF contract since this contract was the one “in name but not in

reality”.

2. CFR

COST AND FREIGHT (... named port of destination)

“Cost and Freight” means that the seller delivers when the goods pass
the ship’s rail in the port of shipment.

The seller must pay the costs and freight necessary to bring the goods
to the named port of destination BUT the risk of loss of or damage to the
goods, as well as any additional costs due to events occurring after the time
of delivery, are transferred from the seller to the buyer.

A7. Notice to the buyer

The seller must give the buyer sufficient notice that the goods have been
delivered in accordance with A4 as well as any other notice required in order
to allow the buyer to take measures which are normally necessary to enable
him to take the goods.

[Case 2] CFR & Shipping Notice

An import and export company in China signed an export contract with an im-
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porter in Marseilles, France on drawnwork tablecloth with an amount of USD80 000,
payment by D/P at sight.

On the morning of January 8, 1997, the goods were all loaded onto the named
vessel. The export salesperson who was in charge of this contract got so busy that he
didn’t remember to send the buyer the shipping advice until the next morning. Unex-
pectedly, when the French importer went to the local insurance company to insure the
goods, the latter had already learned that the ship suffered a wreck on January 9 and
refused to underwrite. The French importer immediately sent a telex saying “Owing to
your delayed shipping advice, we are unable to insure the goods. Since the vessel has
been destroyed in a wreck, the loss of goods should be for your account. At the same
time, you should compensate our profit and expense losses which amount to USD
8000.” Soon all the shipping documents sent through the collecting bank were re-
turned to the export company, for the reasons that the importer refused to take up the
documents. Being a regular client of the exporter’s, the French importer did not insist
on claim for compensation after the exporter explained his difficult situation and apol-
ogized for the whole thing. However, the exporter should learn his lesson from this
experience,

Analysis:

1. Under CFR terms, all the risks, duties and expenses after goods’ passing
ship’s rail are normally boe by the buyer. However, Incoterms 2000 provides that
“the seller must give the buyer sufficient notice. . . . . . ”. Here the word “sufficient”
refers to both “sufficient” content and “sufficient” time. The latter means the seller
must give the shipping notice in a timely manner so as to allow sufficient time for the
buyer to effect insurance of the goods. The later the seller sends the shipping notice,
the less sufficient time the buyer has to insure the goods. In this case, it was the
buyer’s failure to send the “sufficient notice” that led to his loss of both goods and
money. On the other hand, if the seller had informed the buyer immediately after
shipping the goods, the buyer would have insured the goods in time at the local insur-
ance company. In that case, the insurance company would have assumed its liability
for compensation even if the accident had happened prior to the buyer’s effecting in-
surance while both the buyer and the insurance company were ignorant of the acci-
dent. Thus it can be seen how important it is to send the shipping advice to the buyer
in time under CFR terms. That is why shipping advice is often referred to as “insur-

ance notice” in trade practices.
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2. When CFR terms or FOB terms are used in combination with payment by col-
lection, the seller may cover the goods against “seller’s interest risk™ before exporting
the goods to counteract the buyer’s failure to effect insurance or the buyer’s refusal to
retire the documents. Had the seller in this case covered the shipment against the

said risk, the loss would have been somewhat mitigated.

{Case 3] CFR & Goods Quality

A French company imported a batch of wheat on CFR basis. The contract pro-
vided that the landing quality of the goods should be taken as final. However, when
the goods arrived at the destination, the import quarantine bureau detained the goods
as they found that the goods contained a great deal of bacterium which were forbidden
to enter the country. Unfortunately, the goods were consumed by a fire while in de-
tainment. A dispute broke out between the buyer and the seller.

Analysis:

Under CFR terms, the buyer should bear all the risks after the goods have pas-
sed the ship’s rail and been loaded on board. But should the seller be held responsi-
ble for any default before that point?

In this case, it was the buyer who should assume the risks. The reason is that
although this was a CFR contract, the seller breached it by delivering the goods
which failed to meet the quality standard provided in the contract. It was this funda-
mental default that has caused the detainment and then the loss of the goods. There-
fore, while the risks had been transferred to the buyer, the seller’s default returned
the risks to the seller.

Of course, under CFR contract, when the seller’s default is not fundamental,
the buyer should bear all the risks for any loss of the goods at the port of destination.
Meanwhile, the seller should make due compensation to the buyer as per the contract

and relevant laws.

3. FOB

FREE ON BOARD (... named port of shipment)
“Free on Board” means that the seller delivers when the goods pass the
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ship’s rail at the named port of shipment. This means that the buyer has to
bear all costs and risks of loss of or damage to the goods from that point.
The FOB term requires the seller to clear the goods for export. This term can
be used only for sea or inland waterway transport. If the parties do not in-
tend to deliver the goods across the ship's rail, the FCA term could be
used.

B3 a) The buyer must contract at his own expense for the carriage of the
goods from the named port of shipment.

B7 Notice to the seller

The buyer must give the seller sufficient notice of the vessel name, load-
ing point and required delivery time.

[Case 4] The buyer delays to send the vessel under FOB.

Company A in China signed a contract on FOB basis to export wheat to Company
B in Africa. It was contracted that shipment to be made in four lots. The shipping
clause ran as follows: “The vessel nominated by the buyer should reach the port of
shipment within eight days before the date of shipment. Otherwise, any of the seller’s
loss or damage thus incurred shall be borne by the buyer. ” The contract also speci-
fied that “The buyer must give the seller a notice of vessel name and the estimated
date of arrival by telecommunication five days before the vessel arrive at the port of
shipment. ” During the course of fulfillment, the first three lots were effected smoothly
according to the contract. However, the buyer was slow to send the vessel for the last
shipment. In reply to Company A’s repeated urges, company B said that they were
unable to book shipping space because of shipping company’s busy schedule and
asked for postponing delivery for two months. Company A replied as follows: “Ac-
cording to the contract, you are bound to send the vessel. In case of any difficulties
in this aspect, we may allow you to delay the shipment on condition that you make a
compensation which amounts to USD200 000.” Finally the bargain of compensation
was settled at USD150000 and company B was allowed to delay vessel sending for two
months.
Analysis:

Under FOB terms, it is the buyer’s obligation to make arrangements for delive-
ring the goods. According to INCOTERMS 2000, “The buyer must contract at his

own expense for the carriage of the goods from the named port of shipment. ” It also



Part 1 Annotation by Cases to INCOTERMS 2000

(7)

provides that “The buyer must give the seller sufficient notice of the vessel name,
loading point and required delivery time”. If the buyer's vessel fails to arrive at the
port of shipment duly, or fails to accept the goods, or stop loading ahead of the
schedule specified in the contract, all the risks and loss of and damage to the goods
are to be borne by the buyer as of the appointed date for delivering the goods or the
expiry date of the time limit.

It was learned later that during the implementation of the last shipment, the in-
ternational market price of wheat dropped drastically, which greatly influenced the
sales of company B who attempted to cancel the delivery of the last shipment by hang-
ing it up. However, company A made good use of INCOTERMS explanation for FOB

terms and protected its own interests through proper means.

4. EXW

EX WORKS (... named place)

“Ex works” means that the selier delivers when he places the goods at
the disposal of the buyer at the seller's premises or another named place (i.
e. works, factory, warehouse, etc.)not cleared for export and not loaded
on any collecting vehicle.

[Case 5] Damage caused by a fire accident

In April 1997, an export company in Shantou ( hereafter called company B)
signed a contract with an importer in Hong Kong ( hereafter called company A) selling
3000 dozens of nylon upper garments. The contract stipulated: USD15/dozen EXW
Shantou, packing in cartons, five dozens per carton, shipment before June 15, pay-
ment by T/T after company A’s examining the goods.

On June 9, company B informed company A that the goods were ready for in-
spection. On June 10, accompanied by a member from company B, company A’s
representative went to the manufacturer in Shantou (hereafter called party C) for in-
spection. On June 11, all of the goods went through acceptance inspection and were
packed and marked under the supervision of the representative, who then telexed

company A that the goods had been inspected and accepted and company B would



Annotation by Cases to International Trade Customs and Practices

(8)

provide commercial invoice and other documents as soon as the payment was re-
ceived. On June 12, company B received USD45 000 remitted by company A and de-
livered the documents to the representative who wished to temporarily deposit the
goods in party C’s warehouse before he contactied some shipping agent in Shantou for
renting containers and export clearance. Company B communicated this to party C
who said that the goods had been stored separately for delivery at any time. On the
afternoon of June 13, company A’s representative called to tell that the shipping agent
would not be able to pick up the goods until the morning of June 14. In the wee hours
of June 14, due to an unexpected explosion in the adjoining chemical plant, party C
caught fire and all the premises and materials of party C were consumed. Hearing
this, company A immediately demanded company B to refund the payment, claiming
that damage of the goods should be borne by party B because they had not yet picked
up the goods. Company B refused to refund the payment for the reason that fire was a
kind of force majeure and that they had fulfilled the formality of delivering the goods.
They held that the damage should be borne by company A. However, company A
thought that company still had the ownership of the goods because party C had not is-
sued the certificate certifying that the goods had left the factory. Each side stuck to
his argument. In the end, company A accused company B of not having fulfilled de-
livery duties. After hearing, the court made the following awards:

“l. Company B the seller has delivered the goods to Company A the buyer at
the time and place stipulated in the contract, which is evidenced by the telex sent to
company A by its representative.

2. According to the explanation to EXW in INCOTERMS2000, the buyer should
bear all risks of loss of or damage to the goods from the time the goods have been de-
livered at the factory. Moreover, the goods have been packed and marked under the
buyer’s supervision and deposited separately, ail these actually prove that the goods
have been placed at the disposal of the buyer.

3. The factory has not provided the cettificate certifying that the goods had left
the factory, but that is just a formality of inner management and not concerned with
the transfer of ownership of the goods.

4. Company B is not liable for refund of the payment.

5. Company A’s damage and party C’s fire accident have nothing to do with this

case and are to be dealt with in a different case.”
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Analysis:

Transactions under EXW terms are similar to domestic trade in the form, that is,
the seller’s risks, responsibilities and expenses are divided at the delivery point in the
export country. So long as the seller has placed the goods of the right quality at the
disposal of the buyer at the time and place stipulated in the contract, the obligation of
delivery has been fulfilled and the risk will be transferred to the buyer. Since the pur-
chase price under EXW is relatively inexpensive, traders in Hong Kong and Macao
always apply this term when doing business with the coastal area of the mainland. In
this case, company A has suffered from loss because it has underestimated the buyer’s
risks under EXW. Here are several important lessons to be learned:

1. The buyer must get everything ready in advance and should not wait until the
last minute. If the buyer in this case had made arrangements about shipping and cus-
toms clearance two days in advance, the damage caused by the fire could have been
spared.

2. 'The seller and the factory should have issued the certificate certifying that the
goods had left the factory immediately after Company A’s representative had inspected
and accepted the goods. In that case, there would not have been any mistake for
company to exploit.

3. Under EXW terms, the seller should make clear to the buyer that the owner-
ship of the goods has been transferred so long as the buyer has checked and accepted
the goods. It is not advisable to allow the buyer to temporarily deposit . the goods at
the seller’s place. Luckily, the seller in this case has received the money in time,

otherwise there would have been little hope to get the payment.



