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PREFACE

I am honored to write a preface for this textbook, which is going to be
used by many law students in China.

From my experience as lawyer, professor, and business executives,
“Conflict or Choice of Law” is an important area not only for cross border liti-
gations, but also for international business transactions.

In the context of today’s global commercial economy,: the term “Con-
flict or Choice of Law” for private enterprise’s cross border contracts and
transactions is probably inaccurate and somewhat misleading. In the world
of private international commerce we are dealing with contracts and transac-
tions which may have consequences in multiple sovereign jurisdictions, each
of which may claim sufficient connection to the contract or transaction to
have its laws apply. The parties’ ability to choose the jurisdiction which will
apply to the entire transaction or contract or any part thereof must be bal-
anced against a sovereign country’s right to declare that it has an overriding
interest in the contract or transaction which cannot be waived by the
parties.

Consider, for example the following real life example:

Italian Bank A is farsighted enough to acquire small banks in each of five
former Eastern Bloc countries, which have recently been admitted to the
“European Union”, Bank A desires to hire an executive level Manager X to o-
versee the operations and integration of these new banks into the parent
bank’s operating system within the EU. Such manager must be experienced in
the banking rules and regulations in the EU and within the EU member coun-
tries, and must, of course have a work permit for the EU. After a thorough
interview process the chosen candidate has the following profile and proposed
employment contract. Manager X is a Nigerian citizen, now resident and
working in the UK with a work permit which entitles him to work anywhere
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within the EU. Under the employment contract the parties agree that he can
remain domiciled in the UK. The employment contract provides that he oper-
ates under the direct supervision of the senior executives of the Italian Bank in
Milan. Manager X will live in the UK on weekends and holidays, will work
in Milan on Monday of each workweek and will work the remaining four days
of each workweek in one of the branch offices of the bank, alternating be-
tween each of the five new branches in the former Eastern Bloc countries now
in the EU,

You are asked to draft the employment contract, and advise the Bank on
any work visa issues in the local countries, retirement and social benefits, em-
ployment law, reporting and deduction of income and social taxes, and any
other regulatory issues involved, including, finally, the terms of dispute res-
olution for the relationship.

How do you as a lawyer approach this assignment? To be successful, you
will not only have to answer certain questions of law in each country, you will
need to decide what questions should be asked.

* You may find that some countries do not even have laws addressing the
questions you want to ask,

* You will need to remember that these are sovereign countries.

* You will want to know if there are treaties between the countries regu-
lating the relationship in whole or in part.

e What is the impact of EU law on the relationship?

» Can the parties waive the application of a particular country’s laws to
the relationship, or is there an overriding social interest in a particular country
regulating its citizens, its workers.

* You need to develop a process for the analysis and be sensitive to the is-
sues as you draft the language of the contract to reach the results your client
desires.

* You may need to then monitor the relationship because the tax and em-
ployments laws of countries have a habit of being changed periodically by the
countries’ legislatures.

In summary, there are so many variables to consider that the develop-
ment of a process or procedure for their consideration is essential. This
book begins the process of developing the procedure for resolving conflict or
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choice of law in today’s global economy. You are a participant in this

000 olbttcatt—

David Hildebrandt: President, Association International Pour la Partici-

process.

pation Financiere ( International Association for Financial Participation,
“IAFP”), Paris, France
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In the middle of a galaxy, there is a blue planet. Comparing with the

countless other planets, this planet is so uniquely positioned and provided that
it has enough air, water, temperature and other element to sustain lives.
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There are three large pieces of land on this planet, the three pieces of land
are separated by large bodies of waters.
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One piece of the land is located in the north part of the planet; none can
tell exactly when human beings were found on this land. Human beings on this
land belong to many different tribes and groups, although the different tribes
speak different languages and observe different customs and cultures, there
are many similarities among them.
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They call this piece of land Westrope. In Westrope, there were reasona-
bly good natural resources. The climate was temperate and the people quite in-
dustrious and independent. No one in Westrope had ever ventured beyond its
ocean borders.
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East of Westrope, there is another large piece of land. There are a variety
of topographies found on this land: mountains, deserts, plains, rivers,
small streams, terrains, small hills, lakes, forests, farm land. The outskirt
of this land is dotted with many peninsulas and islands, large and small. Peo-
ple dwelling on this land live a very different life. The natural barriers, such
as broad rivers and inhospitable desert, make frequent contact and communica-
tion within the same land impossible.

& Westrope MR TH, A AR EH KA. XRKFHEHBE Z/HE
B Bk, YEE, PR, R, DR, BA. B, K. B, XPKRR
SAEHRIFZRAIVME R MBISHR. BEEKMANAE T SRRNE
. WA R BT E ARV, X S K AR i R B (8 7 [F] — R oK 2 AT
Z IA] AT R 8 A 38 SR AR R ME R .

This land is known as Eastina. Similar to Westrope, no one in Eastina
has ever ventured beyond its border. The people in Eastina are brave, hard-
working and very talented in both art and science.

R ARG PAR N Eastina, Fl Westrope #HERUA R, MKEA —4 Easti-
na JR R B KB IMIIANAR. Eastina FHERAMER, TI/ESHY, HH
HEZARMP S TR ERE KR,

Separated by great bodies of water, there is another large piece of land.
This piece of land has rich natural resources and habitable climate. However,
the population on this land is very small. Most of them engage in hunting and
raising cattle. Because of the great distance from both Westrope and Eastina,
the residents on this land know nothing about anything beyond its coastal bor-
ders. The residents call this land Amstria.
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In Westrope, people started to master new skills in both hunting and
farming, they invented many new tools, some were made of wood, some
were made of stone, and some are even made of metal. Because of the im-
proved productivity levels, not every family in Westrope had to engage in food
industry, some became professional tool makers, some became professional

2



