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Foreword

Now is an important time for law reform in China. Having signed the
International Covenant on Civil and Political Rights in 1998, China is currently
preparing for ratification. Because the Covenant is closely related to the Criminal

Procedure Law, a very important step in the preparation is a reform of that law.

One critical part of reforming the Criminal Procedure Law is that of assessing the
problems and needs of the Chinese criminal justice system in the years ahead.
Another important part of the reform process is that of studying the experience of
other countries. Modernization of criminal justice is a process that is going on
throughout the world. Most countries today seek a balance between the maintenance
of order and the protection of individual rights. This commonality has made it
possible for many states to improve their criminal justice systems by borrowing

features from other states or even from other legal systems.

The study of criminal procedure systems in other countries has long been a
matter of interest to Chinese academics, legislators, and law practitioners. Much of
this interest has focused on countries like Germany that are representative of the Civil
Law System used in Europe and elsewhere and the Common Law System developed in
Great Britain and used in the United States and other parts of the English speaking
world. Until now most of the publications on criminal procedure and comparative
criminal procedure concerning these systems have been quite general. Many concern
themselves primarily with formal rules rather than the way that the systems work in
practice. The works that compare the practical aspects of these two systems generally

discuss particular parts—such as pre-trial proceedings, prosecution, or sentencing—
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rather than the whole of the systems.

Chinese scholars and students have often expressed a wish for sources describing
the practical workings of a whole foreign criminal justice system. This book, written
specifically with the Chinese reader in mind, seeks to fill that gap. Both of the
foreign authors—Professor Floyd Feeney of the United States and Professor Joachim
Herrmann of Germany—have a deep interest in China and a long history of
involvement with Chinese criminal procedure. The first part of the book discusses the
way that the American system functions in actual practice. The second part describes
the practical working of the German system. Either of these parts would by itself be
an important addition to the comparative criminal justice literature. The book is far

more, however, than an excellent description of two foreign criminal justice systems.

The book’s unique feature is that both descriptions are based on the same
hypothetical case. This allows the reader to compare both the overall workings of the
American and the German systems as well as individual features of the two S);stems.
The work of the police, the way the prosecutor approaches the case, the trial, the

sentence—the book covers each and every facet of the case.

The third part of the book is devoted to comparative comments. Chapter four
discusses similarities and differences between the American and German systems from
a German perspective, while chapter five provides an American point of view on the
same issues. Chapter six is intended to aid the Chinese reader in understanding the
comparisons. It identifies particular procedures that might usefully be considered for
borrowing and discusses the advantages, disadvantages, and conditions that would
need to be considered. It focuses specially on issues related to the protection of

human rights.

The book has benefited not only from the efforts and enthusiasm of Professors
Feeney and Herrmann but also from the foresight and generous financial support of
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the Ford Foundation. 1 would like to join my co-authors in expressing special
appreciation to Phyllis Chang and Titi Liu, the former and current Program Officers
for the Foundation, for their important advice and support. Special credit is also due
to my colleague, Associate Professor Guo Zhiyuan, for her translation of the many
parts of the book that were written originally in English. I would also like to thank
my colleague, Dr. Zheng Xu, for his valuable suggestions concerning Chapter Six.
My thanks also go to my students, Guo Shuo, Wu Yingxi, Liu Xiaodan, Ma Xianli, -

Sun Xiaogi, and Cai Guohua, for their help in checking characters.

Yue Liling
Beijing, June 2006
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