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The remedy of shareholder’s right is a
fundamental function of shareholder litiga-
tion system. In addition, the shareholder
litigation system has some other functions of
corporate governance, supervising directors’
power, adjusting corporation management,
for example. From these different angles of
corporate governance , the author studies the
system of shareholder litigation in this book.

This book is divided into five chapters.

The first chapter is about the basic the-
ory of shareholder litigation. The author

thinks that’ there are three categories of
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shareholder litigation in the company law, and they are sharehold-
er direct action, shareholder derivative action and shareholder liti-
gation through special procedure. In the view of the author, the
shareholder's right of action is a precondition of shareholder's sub-
mitting a suit to court. So, In the second section, the author
probes into some theoretical questions which involve in the share-
holder's right of action, and that includes the intension of share-
holder's right of action, the theory of right of action about share-
holder derivative action, the nature of shareholder’s right of ac-
tion, etc. In the end, the author points out that shareholder’s right
of action isw't the inherent content of shareholder right, and these
two kinds of right aren’t at the same levels. It is important to real-
ize the difference between shareholder right and shareholder's right
of action, whether theoretical significance or practical signifi-
cance.

The second chapter is on the analysis of the character and sta-
tus of shareholder litigation in the corporate governance. The
shareholder litigation is an important content of corporate govern-
ance mechanism. It is not only a protection system of internal gov-
ernance structure, but also an efficient measure to resolve the two
difficult questions of contemporary corporate governance. Totally
speaking , the corporate governance functions of the shareholder lit-
igation are as follows: protecting shareholders’ right, supervising

directors and controlling shareholders, eliminating corporation
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block and establishing the good external enwvironment for corpora-
tion developing. However, if inspecting separately the corporate
governance function of every kind of shareholder litigation , we can
find that they have different important aspects of governance func-
tion. Essentially, the shareholder litigation is an external regula-
tion mechanism for judicial authority to adjust corporation’s inter-
nal action. Of course, this mechanism is different from the admin-
istrative mechanism.

The third chapter focuses on the system of shareholder direct
action. According to different defendant, shareholder direct action
is divided into the suit against company, the suit against directors
and controlling shareholders. In the company, when some rights
are damaged, it is enough for shareholder to submit a direct suit
according to the cwil litigation law. However, when some other
rights are damaged, shareholder's submitting suit should not only
conform to the general rules of civil litigation law, but also the
special rules of company-law , the suit for the validity of sharehold-
er meeting , the suit for disbanding a company, for instance. As
for the suit against directors and controlling shareholders, their
theoretical basis is the fiduciary duty which directors and control-
ling shareholders must undertake in the company. This chapter an-
alyses mainly the legal source and existing situation of directors’
and controlling shareholders’ fiduciary duty. At the same time, the
author think, the remedy of unfair prejudice system that exists in
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Anglo — American law system, is just a direct suit against directors
and controlling shareholders. In the last section, the book resear-
ches the shareholder's representative action and team action. In the
contemporary company, especially listed company, when a tort ac-
tion come into being, a lot of shareholders will be damaged. So it
is important to study the system of group action under the circum-
stances.

The fourth chapter researches the shareholder’'s derivative ac-
tion. Derivative action exists mainly in the company field, and it
is a characteristic legal system in the company law. This chapter is
divided into four sections. In the first section, the dissertation dis-
tinguishes between the derivative action and the representative ac-
tion and the litigation with subrogation, and discusses the litigant
of derivative action, and analyses the status of company and other
shareholders in the litigation. The author points out that, in the
long term of development, the derivative action embodies some out-
standing features, which are as follows : supervision function being
paid attention, qualifications in litigation being widen and judi-
cial authority’s power in the procedure being strengthened. In the
second section , the author studies derivative action from the angle
of judicial review. In fact, the shareholder derivative action is a le-
gal system of supervising {he power of directors and controlling
shareholders through judicial power. This section focus on the theo-

retical source, principle, scope, standards of judicial review. The
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third section put forward a few of opinions on constructing the de-
rivative action of China, and that includes establishing the princi-
ple of review, defining the scope of review, fixing the standards of
review, etc. In the fourth section, the author discusses a few of
questions, which are connected with double derivative action.

Sometimes , in order to protect the interests of subordinate compa-
ny, the shareholders of controlling shareholder submit a case to
court, and this case is a double derivative action. To explain this
phenomenon , some scholars put forward fiduciary theory, piercing
corporate veil theory, common control theory, agency theory, etc.

Comparing double derivative action with single derivative action
we can find , there must be some flexible rules in the pre — suit pro-
cedure and qualifications of plaintiff of the double derivative ac-
tion.

The fifth chapter is on the shareholder litigation through spe-
cial procedure. This chapter is divided into three sections. In the
Sirst section , the author discusses a few of basic knowledge and the-
ory of special procedure. The procedure by which the court try a no

— disputing civil case is called special procedure, and the case that
the court try through special procedure is called special procedure’s
cwil case. When try a special procedure’s case , the court must con-
Jorm to the demands for one — litigant present, no opening trying,
indirect trying, etc. In the commercial field, all special procedure

suits are connected with company affairs, those of which are sub-
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mitted to court by shareholders are called special procedure’s share- '
holder litigation. In the second section , this dissertation introduces
some special procedure’s shareholder cases that are ordinary in the
company law. Mainly they are the case of director’s judicial ap-
pointing and relieving , the case of court’s evaluating stock price,
the case of judicial calling shareholder meeting and the case of
remedy of shareholders’ information right. The last section probes
into the corporate governance functions of special procedure’s share-
holder litigation. In the view of the author, although company be-
longs to the autonomous enterprise, it isn’t an absolute autonomy
region. So the country must adjust corporate internal governance
structure. Because administrative authority’s aim mainly is protec-
ting public power, it isn’t suitable for administrative departments to
manage corporate internal affairs. Comparatively, because judicial
authority’s connection with autonomy of private law is inherent and
natural , it is suitable for judicial power to adjust corporate autono-
mous affairs. In a word, the special procedure’s shareholder litiga-
tion is a characteristic means for judicial authority to participate in

corporate governance.

Key Words: shareholder litigation, corporate governance,
remedies of right, supervision power, judicial

adjusting
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