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Abstract

The dissertation is divided into three parts and nine chapters . In
Part I the author studies the fundamental principles of corporate gover-
nance and discusses the connections between corporate governance & in-
dependent directors at different angles.

In Chapter I, starting with the agent theory and moral risk, the au-
thor studies the precondition of independent directors’ birth . The author
points out that the legal forms of enterprises experienced an evolution from
classical firms to modem corporations. The power construction of enter-
prises experienced an evolution from the consolidation of ownership and
control to their separation. The capital forms of enterprises experienced an
evolution from the consolidation of corporeal capital and human capital to
their separation . These three changes resulted in the formation of agency
in Joint — Stock Companies and the two changes of the centre of interior
power in corporations from “the centralism of shareholders general meet-
ings” to “the centralism of board of directors” and then from “the central-
ism of board of directors” to “the centralism of managers’ group”. In the
end “control by insiders” was formed and the moral risk emerged in cor-
poration management. It is the cause of corporate governance. In such
circumstances, as a great measure of corporate governance independent
directors came into being in order to overcome the moral risk from “control
by insiders” .

In Chapter Il , beginning with corporate govemance and its two
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models, the author probes into the background under which independent
directors were bom. The author thinks that independent directors came
into being under the background of corporate governance and exist in the
suitable soil. On one hand, the independent director system is influenced
by the exterior governance model called “dominated by stock equity &
market control” under Anglo — American law system. On the other hand,
it is the inevitable result of the interior governance model called “unified
board of directors” . Different from the continental law system, the inde-
pendent director system is a design to solve the problem of “control by in-
siders” in high degree of decentralized stock equity construction and rem-
edy the defects of the model called “unified board of directors” and the
model called “dominated by stock equity & market control” . It is the na-
tive product and original creation of Anglo — American law system. .

In Chapter [, studying two opposite schools of thought and their
governance thought, the author probes into the relations between gover-
nance thought and the candidates’ scope & responsible objects of indepen-
dent directors . In the view of the author, as for the candidates’ scope,
the “new classical property school” strictly abides by the traditional
thought of corporate governance. It thinks that a company is the
shareholders’ company, only shareholders are the owners and intemal
members of the company. In order to let the power of the company firmly
controlled in the hands of shareholders and forbid the persons without re-
lations of interests with the company to administer the company and harm
the interests of shareholders, in some countries corporate laws (or by the
bylaw) provide that only sharcholders may serve as directors and those
extemal persons without qualification of shareholders can not serve as di-
rectors . These provisions become the barrier for the birth of outside di-
rectors and independent directors . On the contrary, the “stakeholders
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school” thinks that a company is not only shareholders’ company, the
power of corporate governance shouldn’t only be granted shareholders, all
other stakeholders should share the power. Dominated by this thought, in
order to recruit the talented administration persons, present corporate
laws of most countries provide that directors needn’t be shareholders and
they needn’t hold qualification shares. These provisions make the birth of
outside directors and independent directors possible. In addition, as for
responsible objects, if the traditional thought of corporate govemnance is
strictly abided by that “shareholders’ interests are paramount”, indepen-
dent directors should only be responsible for shareholders and needn’t thi-
nk about corporate social duties, but if the new thought of corporate gov-
emnance is strictly abided by, independent directors should be responsible
for all stakeholders and perform corporate social duties. Modem corporate
laws under Anglo — American law system still insist on the thought of cor-
porate governance called “shareholders’ sovereignty” , but they have been
obviously influenced by the “stakeholders school” . In reality, the corpo-
rations in England and America all think about interests of other stake-
holders in different degrees while they seek the profits of shareholders.
Taking part in corporate governance as outside directors, independent di-
rectors conform to this socialization trend of directors’ functions . While
they excute responsibilities of decision — making and supervision, they
are burdened with the historical missions of balancing the interests of all
stakeholders. In this chapter, the author also probes into the legal prob-
lems which have relation to the question Who owns a company 7 About
the problem of the nature of right to corporate property, the author thinks
that the reason of different points of “the school of thought of
shareholder’s ownership” and “the school of thought of corporate property

ownership” lies in their different points on artificial person’s essence,
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but the fundamental cause of their different points on artificial person’s
essence lies in their different thought .

In order to evaluate it, we should first understand totally and realize
deeply the independent director system as a measure of corporate gover-
nance . So the author introduces the system completely and systematically
in Part[ .

In Chapter [V the author studies both the connections and differenc-
es between several relative termns and the intension and extension of inde-
pendent directors . In Section 1 the author points out that the concept of
“outside directors” is the opposite of “inside directors”, “independent
directors” is the opposite of “non — independent directors”, “non — exec-
utive directors” is the opposite of “executive directors”, “part — time di-
rectors” is the opposite of “full - time directors”, “independent outside
directors” is the opposite of “non ~ independent outside directors”, “in-
dependent non — executive directors” is the opposite of “non - indepen-
dent non - executive directors”. These six pairs of terms are expressed
from different angles and form several pairs of categories divided by differ-
ent standards . They have different intension and extension. We had bet-
ter not use some terms of them in the same sense in case of being mis —
understanded . In Section 2 the author also studies the legal norms,
methods and emphasis of defining independent directors. The author thi-
nks there are two kinds of legal nomms of defining called “hard law” and
“soft law”, three kinds of methods of legal definition called “sum-
marization, listing and combining”. The emphasis of legal definition
shouldn’t be put in the “outside and part — time” characters but in the
“independence” . The author gives the examples of legal definition in En-
gland and America and summarizes the different factors which may influ-

ence the independence of directors.
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In Chapter V the author studies the legal history and functions of in-
dependent directors. The author states that the legislation of independent
directors started and developed with the emergence and development of in-
dependent directors. As for the role — playing, they experienced the
transformation from inside directors to outside directors and then from out-
side directors to independent directors. As for the sphere of areas, they
experienced the periods of spreading from America to other countries of
Anglo — American law system, from some countries of Anglo — American
law system to some countries of continental law system and experienced
the period of the two law systems’ leaning from each other. Independent
directors have two functions of decision — making and supervision. They
execute these two functions by taking part in the committees under board
of directors and taking the majority of seats in the committees.

In Chapter VI the author studies the concrete law systems of inde-
pendent directors. These concrete law systems involve mainly their quali-
fication, their being appointed and dismissed, their reputation and re-
ward, the protection of their interests, their rights and duties and liabil-
ities. From the design of these particular law systems, we find we will be
in a dilemma if we want to make directors both keep independence and
have motive force. If we do not consider the system’s envieronment and
particular condition of a country, it is very difficult for us to judge wheth-
er a system is good or not . A system is proved to be good for a country
but it may be unsuitable for another country .

We should ponder over the independent director system of our coun-
try calmly and deeply. In Part [ the author applies theory to reality,
comments on the independent director system of our country and designs
the scheme of the governance of the Listed Companies of our country.

In Chapter V[ the author analysises the reasons our country practises



