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ABSTRACT

The conception of juristic act play an important role in the civil
legislation and research in the system of German law. There are two
preconditions that are the musts to the establishment of the
institution on juristic act. One is the principle of private autonomy,
the other is the theory of concept jurisprudence. Considering the lack
of acceptation of the private autonomy opinion in the juristic act,
this paper is to make the research in the private autonomy. The research
method which I mainly use is the methodological individualism which
is compare to the methodological holism. The method classification is
based on the standpoint classification. 1t regards the individual as
the research unit. Through the analysis on the individual behavior,
we discover the principal in this field. It is very evident that to
use the methodological individualism in the private law, such as the
stress on the private, private power, private autonomy, private
interests. Suited with the methodological individualism, the private
law aim at to implement the commutative justice and the procedural
justice, but not the distributive justice and the result justice.
Moreover, as a result of the methodological individualism, the
criterion which is used to judge the exchange in the private law is
a subjective value judgment not an objective judgment.

The principle of private autonomy, according to the famous
expert Flume’ s opinion, means everyone can form a legal relationship
on his own will. If this principle is put down in the civil law, man
will be motivated and become novative. The principle of private
autonomy had played an important role in the development of the world
in the last several centuries. Private autonomy makes the person has
the possibility to make a decision of himself, so the individual can
set up the power and obligation relationship with his own opinion.
Private autonomy and juristic act have relation as dependent on each
other as lips and teeth, the juristic act is the tool which realizes
private autonomy. Because know darkly to private autonomy, of our
country current law ther-e are great flaws about juristic act definition
of concept. Study the science and get on or use the phenomena of
“administrative juristic act” or “economic juristic act” to show
the private autonomy thought base to the juristic act of our country

d t in

again and again in practice, There is inad te natural
the acceptance of the plinth. Private autonomy has it anciently
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promptly, but the concept of the juristic act is just produced in tzz
nodern society. ( This just modern to is it release contract of leavizz
to reach because of human thinking no doubt, testament various kinc:
of concrete to set up right behavior foundation of generality set =
general height of concept, but it is institutionalized that privez=z
autonomy is in modern society, namely private autonomy become modes=
one basic fact of organizational principle of society also anot

indispensable basic factor.) The moving ahead simultaneously W

the formulation of the prominent, entity of modern
institutionalizedly of private autonomy. It is exactly while that tzz
personal subject breaks away from the constraint of the globality of
the ancient society, modernity just be prominent, private autonomy
must just be in order to become organizational system too. Privazz
autonomy becomes modern a phenomenon of cultural organizational systex
of society, come on stage with glittering appearance foreshadowing of
finishing for concept and system Germany in later age of juristic ac:.

Juristic act system is it give play to effect of standardizing o
want, must possess ethics getting proper, that is to say, must accord
with the demands for justice. In theory, justice can divide justice
of exchanging into, assign justice, belong to justice, procedure
justice, fruit justice, etc. different type, and the justice related
to juristic act, namely justice that the juristic act can be realized
isonly a kind of exchange justice and procedure justice. In judge trade
subject when implemented juristic act justice, namely one party is it
pay to is it pay while having equivalence nature to treat another party
to give, should adopt the subjective value theory, but not this
objective value theory of labor value theory in principle. The key view
of the subjective value theory is to regard the value of the goods as
people’ s feeling and assessment to commodity effectiveness, that is
to say to regard as people’ s subjective appraisal, but not like the
labor value theory regards the value of the goods as human labor
condensed in the goods like that. Agree the other side on subjective
prerequisite of value judgment goods make in of both sides each other,
subject of trade, just, trade could reach, is it pay treat between
paying balanced to could realize to give, the justice in the trade could
be produced too. Isit judge through subjective value standard juristic
act justice, act on one’ s own with voluntary as judge juristic act
standard of justice too in fact to come, voluntary can meet the ethics
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request of the juristic act basically. Come from principle and say,
one is the just trade on the basis of voluntary trade that reach of
both parties, what the country does not reply is intervened again.
Though the research of a chapter is to regard paid agreement, this
typical civil juristic act of both sides, as the target, but conclusion
its can suitable for too such as gift, free contract and folk
prescription juristic act and juristic act in many ways of person who
use, Rome law old saw “volenti non fit iniuria” 1is on the question
of very good explanation this. Our country’ s current legislation of
obviously unfair system propose objective request of “it is obviously

out-of-balance between paying and repaying” only, the countries,

such as this and France, Austria, etc. are nearly of an identical nature.

As for Germany, Switzerland country subjective important document that

“ride other party urgent rash deficient experiencing ” stipulated at
corresponding system, formed another juristic act and rendered a
service the flaw system as an independent important document basically
in our country -- Take advantage of precarious position the key
category of the system. That is to say, Germany, Switzerland country
or sudden huge profits behavior of area system to resolve into apparent
to lose fair and take advantage of precarious position two systems
actually in our country. In this way, the court of our country
intervenes the party’s private autonomy, denies rendering a service
obviously looser of juristic act on the grounds that the trade is lost
just. For ensure private autonomy count, it is real to draw lessons
from Germany, Switzerland, of our country Taiwan regulation of civil
law while being necessary for our country to legislate, in apparent
to lose fair composition set up subjective and objective combine
together double to take a system too.

Different legal principles will is it lay a foundation its legal
system that demonstrate different appearance and characteristic to
make. Inmy view, the private law taking private autonomy as foundation
stone of value must be formalism, thus demonstrate a kind of character
with rational form. Formalism mean law autonomy mainly, basis abstract
legal concept and proposition carry on form reasoning from logic, etc.
content highly. Among them, law autonomy bears the key element called
law formalism. Law autonomy maintains that the ultimate legitimacy of
the law comes from his oneself, object to equating the ultimate source
of the legitimacy of the law with morality and justice principle,
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ethical right and people’ s sense of justice behind the law. In brief,
law autonomy is to mean that substantive value, suchas law and politics,
religion or ethics, etc. are separated, namely the law is breaking away
from religion, morals, etc. and existing independently. Private
autonomy is closely related to independent character of the private
law, the more precise one says, due to abiding by the principle of
private autonomy, private law must demonstrate autonomy character of
formalism this, its reason lies in: First, is it guarantee private
autonomy to want, must forbid religion, ethics entity value and
political strength permeate to the private law in principle. Second,
private autonomy is always taking settlement of the equal, abstract
personality of form of a certain degree as prerequisite, and equal and
abstract personality of form isall forms. Third, legal obligation that
“gaveryone can’t interfere private autonomy of others” that system
establish can through to can generalize principle examine Kant, but
accord with the code of conduct or obligation of the generalization
principle, namely the criterion or obligation of universality are not
merely just, and the form. Fourth, the juristic act is a rational
behavior of form on nature. In a word, private autonomy and private
law formalism have inherent consistency, the civil lawof implementing
private law autonomy must be reason of the tool, formalism, in other
words, the civil law in conformity with private autonomy of the
passivity must be a law with formalism characteristic.

Our country’ s past civil law theory, with legislating and not
disvinguishing the establishment ‘and effective of the juristic act,
however, via the efforts of the educational circles, so far, juristic
act establish and come into force concept and difference of important
document, become self-evident reason, people of law, already. While
explaining the difference between them, of our country scholar sum up
in establishment of juristic act fact judge the issue often, and the
summing up in the value judgment question effectively of juristic act.
It is universally admitted that formation of juristic act is a problem
of factual judgment in China theoretically. This article considers
that whether in legislation, in judicature or judged by value
philosophy, the formation of juristic act is not a problem factual
judgment. This question couldn’ t be simplified a problem about “to
be or not to be” as that most of our scholars have done, rather a
problem about “ought to be or ought not to be” . The error arises
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primarily from that criterion governing the formation of juristic act
belongs to norms judges comply to, lingual expression of value judgment
is excessive complicated and there is distinction in function between
the system of formation and the system of validity of a juristic act
Formation of juristic act is the problem about value judgment as well
as the validity of juristic act does, and it belongs to judgment
concerning norm of value judgment

Of our country current law regulation * juristic act violate law,
mandatory regulation of administrative statute invalid” , compared
with legislation in the past, this regulation has already made the
private autonomy space enjoyed of subject get sizable expansion. But
regulation this have excessive to limit private drawback of autonomy
still. Among most idea of people, juristic act violate law and
mandatory regulation of administrative statute invalid. This kind of
view is under the consciousness that “citizen’s society is not
independent of the political country” in fact, have totally regarded
the private law as the tool with mandatory and fixed public law of
carrying out, the ones that have only noticed that there are the
important document of the right laws have caused the normal function
In fact, citizen’s society and political country are relatively
independent, private law and public law are relatively independent too.
Because different public law mandatory function that stipulate have
nothing in common with each other, so juristic act violate public law
mandatory without exception invalid regulation, this needs the judge
to explain the legislative purpose that should be mandator, and fixed
It is the necessary effect of denying this juristic act to judge it
in the reaching of legislative purpose, that is to say judge is it deny
to every public law mandatory norm it violate private law of behavior
is it go on law’s benefit weigh to render a service to need. For this
reason, need to re-recognize the function of the important document
of the right law, that is to say, right law important document one
simple norm of causing, but one authorize judge carry on freedom cut
out generalization clause of quantity. In order to make the important
document of the right law able to realize that this kind of function
is changed, require this at first in legislating at our country about
law clause where important document setting up type like << Germany
civil law>>, article 134 or our country regulation “Taiwan civil law ”

71st back segment will stipulate and regard it as getting invalid
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“, afford to act on one’s own for referee person. In general, most of
the prohibitive rules in the law are set not to regulate the
relationship between burghers, but to realize the purposes that are
put in the criminal law and administrative law. So the Jjuristic act
should not be taken as a no-legal-effect act, if there are no very
strong reasons against it.

The juristic act examed according to the commonweal and public
goods or social morality in the civil law of every country. The juristic
act’ s legal effect will be legally recognized only if this act is not
contrary to the commonweal and public goods or social morality. This
rule is called “The juristic act should not be contrary to public

goods But the forgoing public goods rules are probably misused,
so that personal right of freedom is deprived by the courts. In my
opinion, the judge should be very careful when he use the public goods

rules.
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